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DIGEST 

1 .  Protest that solicitation language--that price is less 
important than other factors--is ambiguous is denied where 
solicitation adequately conveys that other factors combined 
are worth more than price. 

2. Protest that most important evaluation factor for 
award--early delivery--is unduly restrictive of competition 
is denied where agency offers reasonable explanation for 
factor, and protester does not show that the requirement is 
clearly unreasonable. 

3 .  Where agency shows that various technical requirements 
in solicitation are reasonably related to its minimum needs 
and protester alleges no more than that the requirements are 
burdensome, protester has failed to show that the require- 
ments are unduly restrictive. 

DBC I S ION 

1 2 0  Church Street Associates (CSA) protests the terms of 
solicitation for offers (SFO) No. MNY88-284, issued by the 
General Services Administration ( G S A ) ,  for the acquisition 
of a leasehold interest in up to 385,000 square feet of 
office space in lower Manhattan for purposes of housing the 
Internal Revenue Service (IRS). CSA protests that the 
evaluation factors for award and certain of the solicita- 
tion's technical requirements are ambiguous or otherwise 
defective, and that certain SFO special requirements 
applicable only to the incumbent are prejudicial to it. 

We deny the protest in part and dismiss it in part. 

From 1962  to 1978, the IRS occupied the protester's building 
located at 120 Church Street. Prior to 1 9 7 8 ,  however, GSA, 
which is responsible for the government's real property 



p r o c u r e m e n t s ,  d e c i d e d  n o t  t o  exercise a second  5-year  o p t i o n  
unde r  t h e  o r i g i n a l  lease and i n s t e a d  sol ic i ted c o m p e t i t i v e  
proposals. The then-owners  o f  t h e  120 Church S t ree t  
b u i l d i n g  s u b m i t t e d  t h e  o n l y  a c c e p t a b l e  p r o p o s a l .  The 
p a r t i e s  were u n a b l e  t o  r e a c h  ag reemen t  on t h e  terms of  a 
new lease, however,  and GSA t h e n  f i l e d  i n  f e d e r a l  D i s t r i c t  
C o u r t  t o  p r e v e n t  t h e  owners  o f  ,120 Church S t r e e t  from 
t e r m i n a t i n g  s e r v i c e s  t o  t h e  b u i l d i n g  and l o c k i n g  o u t  I R S  
employees .  T h e r e a f t e r ,  t h e  p a r t i e s  engaged i n  a p r o t r a c t e d  
c o u r s e  o f  1 i t i g a t i o n . l J  U l t i m a t e l y ,  as a resul t  o f  t h a t  
l i t i g a t i o n ,  GSA a c q u i r e d  a l e a s e h o l d  i n t e r e s t  i n  t h e  
p r e m i s e s  by condemnat ion  p u r s u a n t  t o  28 U.S.C. S 2409a 
( 1 9 8 2 ) ,  which was compr i sed  of a 92-month b a s e  p e r i o d  and 
two 60-month o p t i o n s  exercisable a t  G S A ' s  d i s c r e t i 0 n . y  The 
base p e r i o d  e x p i r e d  o n  October 31 ,  1988,  and GSA elected 
n o t  t o  e x e r c i s e  i t s  o p t i o n .  A f t e r  i s s u i n g  and c a n c e l i n g  two 
s o l i c i t a t i o n s  i n  1987,  GSA i s s u e d  t h e  c u r r e n t  SFO on  
March 24,  1988. 

W i t h  r e g a r d  t o  e v a l u a t i o n  and award ,  t h e  s o l i c i t a t i o n  
p r o v i d e s  t h a t ,  a f t e r  r e v i e w  o f  b e s t  and f i n a l  o f f e r s  
(BAFOs), 'laward w i l l  be made t o  t h e  o f f e r o r  whose o f f e r  w i l l  
be  most a d v a n t a g e o u s  t o  t h e  government ,  p r i c e  and other  
f a c t o r s  c o n s i d e r e d . "  The SFO a l so  p r o v i d e s  t h a t  "price i s  
less i m p o r t a n t  t h a n  o the r  f a c t o r s . "  The S F O  f u r t h e r  d i r e c t s  
o f f e r o r s  t o  "see At t achmen t  N o .  2 f o r  Award F a c t o r s . "  
A t t a c h m e n t  N o .  2 is  e n t i t l e d  "other  f a c t o r s "  and l i s ts  f o u r  
f a c t o r s :  e a r l y  d e l i v e r y  d a t e ,  q u a l i t y  o f  l o c a t i o n  and  
b u i l d i n g ,  e x p a n s i o n  s p a c e  and p a r k i n g  and l o c a t i o n  o f  s p a c e  
f o r  t a x p a y e r  a s s i s t a n c e  o f f i c e .  T h e  p r o t e s t e r  a r g u e s  t h a t  
t h i s  s o l i c i t a t i o n  f a i l s  t o  c l e a r l y  i n d i c a t e  t h e  r e l a t i v e  
i m p o r t a n c e  o f  p r i c e  v i s - a - v i s  t h e  o t h e r  award f a c t o r s .  
Accord ing  t o  C S A ,  o f f e r o r s  a re  l e f t  t o  s p e c u l a t e  whether  
p r i c e  is t h e  l ea s t  i m p o r t a n t  o f  t h e  a r t i c u l a t e d  award 
f a c t o r s  or whe the r  p r i c e  is less  i m p o r t a n t  t h a n  a l l  o t h e r  

- 1 /  F o r  a d e t a i l e d  d i s c u s s i o n  o f  t h e  f a c t s  and c i r c u m s t a n c e s  
s u r r o u n d i n g  t h i s  l i t i g a t i o n ,  - see U n i t e d  S t a t e s  V. Bedford  
Associates, 713 F .2  895 ( 2 d  C i r .  1983)  and  cases c i t e d  
t h e r e i n .  I n  t h i s  c o n n e c t i o n ,  w e  n o t e  t h a t  one  o f  t h e  
o v e r a l l  results of t h i s  l i t i g a t i o n  was t h a t  t h e  Bowery 
S a v i n g s  Bank, t h e  mor tgagee  o f  Bedfo rd  Associates,  t h e  
b u i l d i n g  owner a t  t h a t  t i m e ,  f o r e c l o s e d  a g a i n s t  Bedford  and  
t h e  government .  C S A  u l t i m a t e l y  a c q u i r e d  t i t l e  t o  t h e  
p r o p e r t y  i n  1984. 

- 2/ Under G S A ' s  condemnat ion  e l e c t i o n ,  GSA was v e s t e d  w i t h  
e x c l u s i v e  p o s s e s s i o n  o f  120 Church  S t r ee t  and r e s p o n s i b i l i t y  
f o r  m a i n t e n a n c e  and r e p a i r  o f  t h e  b u i l d i n g .  
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award f a c t o r s  combined.  The a g e n c y  s t a t e s  t h a t  t h e  l a n g u a g e  
was i n t e n d e d  to  convey t h a t  price is less i m p o r t a n t  t h a n  a l l  
o f  t h e  o t h e r  award f a c t o r s  combined. Whi l e  t h e  r e l a t i o n -  
s h i p  of price to  " o t h e r  f a c t o r s "  c o u l d  h a v e  been  s t a t e d  
be t te r ,  w e  t h i n k  t h e  SFO r e a s o n a b l y  i n d i c a t e s  t h a t  price is  
less i m p o r t a n t  t h a n  "o ther  f a c t o r s "  combined. The so l i c i t a -  
t i o n  s t a t e s  t h a t  price is  less i m p o r t a n t  t h a n  o ther  fac tors  
and s p e c i f i c a l l y  r e f e r e n c e s  a t t a c h m e n t  N o .  2 ,  e n t i t l e d  
" o t h e r  f a c t o r s . "  A t t a c h m e n t  N o .  2 l is ts  f o u r  f a c t o r s .  
Given  t h e  r e f e r e n c e  t o  a t t a c h m e n t  N o .  2 ,  w e  t h i n k  t h a t  
"o ther  f a c t o r s "  was i n t e n d e d  t o  mean t h e  f o u r  f a c t o r s  
c o l l e c t i v e l y  l i s t ed  on a t t a c h m e n t  N o .  2 ,  and t h a t  p r ice ,  
t h e r e f o r e ,  is less i m p o r t a n t  t h a n  a l l  t h e  o ther  f a c t o r s  
l i s t e d  i n  t h e  a t t a c h m e n t  combined.  

CSA a l s o  a r g u e s  t h a t  GSA i m p r o p e r l y  h a s  " e l i m i n a t e d  award 
factors" which  were c o n t a i n e d  i n  t h e  t w o  prior S F O s .  The 
f a c t o r s  i n c l u d e  moving costs,  p r o x i m i t y  t o  mass t r a n s i t  
f a c i l i t i e s ,  and u s e  o f  space on  c o n t i g u o u s  f l o o r s .  
I n i t i a l l y ,  w e  n o t e  t h a t ,  b y  amendment, moving costs,  o n e  o f  
t h e  f a c t o r s  o m i t t e d ,  h a s  b e e n  added t o  t h e  award f a c t o r s ,  
a n d ,  t h u s ,  C S A ' s  protest  i n  t h i s  r e g a r d  i s  academic .  
C o n c e r n i n g  t h e  p r o p o s e d  b u i l d i n g ' s  p r o x i m i t y  t o  mass t r a n s i t  
f a c i l i t i e s ,  w e  a lso n o t e  t h a t  SFO p a r a g r a p h  3 e n t i t l e d  
" l o c a t i o n "  r e q u i r e s  t h a t  " [ r ]  e g u l a r l y  s c h e d u l e d  p u b l i c  
t r a n s p o r t a t i o n  and /o r  employee  p a r k i n g  [ b e  a v a i l a b l e ]  w i t h i n  
4 blocks  . . . .'I With r e g a r d  t o  G S A ' s  c o n s i d e r a t i o n  o f  
w h e t h e r  t h e  space is l o c a t e d  on  c o n t i g u o u s  f l o o r s ,  w e  f i n d  
t h a t  t h e  SFO p e r m i t s  c o n s i d e r a t i o n  o f  t h i s  f a c t o r .  
E v a l u a t i o n  s u b f a c t o r  B e n t i t l e d  " S t r u c t u r e "  s t a t e s  o f f e r s  
w i l l  b e  e v a l u a t e d  b a s e d  o n ,  among o t h e r  t h i n g s ,  ". . . t h e  
e f f i c i e n c y  o f  t h e  s t r u c t u r a l  l a y o u t  o f  t h e  space o f f e r e d . "  
We t h i n k  t h a t  t h i s  s u b f a c t o r  r e a s o n a b l y  encompasses  
c o n s i d e r a t i o n  o f  w h e t h e r  t h e  o f f e r e d  space is or is n o t  
l o c a t e d  on  c o n t i g u o u s  f l o o r s  and a lso communica tes  t h a t  a n  
e f f i c i e n t  s t r u c t u r a l  l a y o u t  w i l l  b e  an  e v a l u a t i o n  f a c t o r .  
Thus ,  w h i l e  w e  are n o t  c lear  on what  l e g a l  b a s i s  C S A  s e e k s  
t o  object t o  t h e  o m i s s i o n  o f  award  f a c t o r s ,  t h e s e  a reas  
appear t o  be g e n e r a l l y  a d d r e s s e d  by t h e  SFO. 

CSA n e x t  a r g u e s  t h a t  t h e  c u r r e n t  SFO i s  u n d u l y  r e s t r i c t i v e  
o f  c o m p e t i t i o n  i n  t h a t  it makes e a r l y  d e l i v e r y  o f  t h e  space 
f o r  o c c u p a n c y  t h e  most i m p o r t a n t  e v a l u a t i o n  f a c t o r  f o r  
award.  W e  n o t e  t h a t  t h e  s o l i c i t a t i o n  p r o v i d e s  t h a t  f l o o r  
p l a n s  w i l l  be  d e l i v e r e d  t o  t h e  s u c c e s s f u l  o f f e r o r  no  l a t e r  
t h a n  1 2 0  d a y s  a f t e r  lease award and r e q u i r e s  t h e  awardee  
f i r m  t o  d e l i v e r  t h e  p r e m i s e s  r e a d y  f o r  occupancy  no  l a t e r  
t h a n  24 months  a f t e r  t h e  f l o o r  p l a n s  h a v e  been  d e l i v e r e d .  
The  SFO a l s o  p r o v i d e s  t h a t  t h e  most i m p o r t a n t  c o n s i d e r a t i o n  
f o r  award p u r p o s e s  is a n  o f f e r i n g  f i r m ' s  a b i l i t y  t o  d e l i v e r  
t h e  premises ear l ie r  t h a n  t h e  r e q u i r e d  d e l i v e r y  d a t e .  
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The protester objects t o  t h e  e a r l y  d e l i v e r y  award c r i t e r i o n  
on g r o u n d s  t h a t  GSA c a n n o t  r e a s o n a b l y  j u s t i f y  it i n  l i g h t  of 
t h e  t i m e  which t h u s  f a r  h a s  been  s p e n t  on  t h i s  p r o c u r e m e n t  
and i n  l i g h t  of t h e  f a c t  t h a t ,  i n  t h e  p ro tes te r ' s  o p i n i o n ,  
t h e  c r i t e r i o n  s p e c i f i c a l l y  prejudices  it  as t h e  incumbent .  
S p e c i f i c a l l y ,  C S A  argues t h a t  GSA h a s  a l r e a d y  s p e n t  
a p p r o x i m a t e l y  20 months  i n  i t s  e f f o r t  t o  s e c u r e  a new lease 
f o r  t h e  IRS and t h a t  i f  i n  f a c t  e a r l y  d e l i v e r y  were 
e s s e n t i a l  t o  G S A ' s  minimum n e e d s  i t  would have  a l r e a d y  
c o m p l e t e d  i ts  e f f o r t s .  C S A  n o t e s  i n  t h i s  r e g a r d  t h a t  e a r l y  
d e l i v e r y  was n o t  t h e  paramount  award c r i t e r i o n  u n d e r  t h e  two 
p r e v i o u s  s o l i c i t a t i o n s .  I n  a d d i t i o n ,  t h e  protester  a r g u e s  
t h a t  t h e  e a r l y  d e l i v e r y  r e q u i r e m e n t  works t o  i ts  p r e j u d i c e  
s i n c e  (1) t h e  I R S  r e m a i n s  i n  e x c l u s i v e  possession o f  C S A ' s  
b u i l d i n g  u n d e r  t h e  terms o f  t h e  condemna t ion ,  t h e r e b y  
p r e c l u d i n g  t h e  p r o t e s t e r  from p e r f o r m i n g  any  c u r r e n t  work o n  
t h e  premises and (2) a n y  r e m o d e l i n g  work which  CSA would 
need  t o  perform u n d e r  a new lease would h a v e  to  be p e r f o r m e d  
i n  a n  -- ad hoc f a s h i o n  ( r a t h e r  t h a n  a w h o l e s a l e  r e m o d e l i n g  o f  
t h e  b u i l d i n g )  b e c a u s e  of t h e  I R S ' s  c o n t i n u e d  p r e s e n c e  i n  t h e  
b u i l d i n g .  C S A  a lso a r g u e s  t h a t  t h e  t i m e  r e q u i r e d  to  move 
t h e  I R S  f rom i ts  p r e s e n t  l o c a t i o n  t o  a new one (approxi- 
m a t e l y  6 months  a c c o r d i n g  t o  C S A )  s h o u l d  b e  added on  t o  t h e  
accelerated d e l i v e r y  s c h e d u l e  o f f e r e d  by  any  o t h e r  f i r m .  

G S A  r e s p o n d s  t h a t  t h e  e a r l y  d e l i v e r y  award c r i t e r i o n  
r e f l e c t s  i ts  ac tua l  minimum needs .  I n  p a r t i c u l a r ,  t h e  
agency  a r g u e s  t h a t  it is  e s s e n t i a l  f o r  it to  e i t h e r  re locate  
t h e  I R S  o r  t o  h a v e  t h e  p ro t e s t e r ' s  b u i l d i n g  r e f u r b i s h e d  as  
q u i c k l y  as possible because o f  numerous s a f e t y  and f i r e  
h a z a r d s  which c u r r e n t l y  e x i s t  a t  120 Church  Street .  I n  
s u p p o r t  of t h i s  a r g u m e n t ,  GSA p o i n t s  o u t  t h a t  t h e  120 Church 
Street  b u i l d i n g  h a s  been  c i t ed  by t h e  N e w  York F i r e  
Depa r tmen t  f o r  v a r i o u s  v i o l a t i o n s  of t h e  N e w  York C i t y  f i r e  
code, t h a t  t h e  e l e v a t o r s  need  t o  be s u b s t a n t i a l l y  r e p a i r e d  
or o v e r h a u l e d ,  t h a t  f i r e s  have o c c u r r e d  r e c e n t l y  a t  t h e  
b u i l d i n g  as a r e s u l t  o f  f a u l t y  w i r i n g  and t h a t  h e a t i n g  and 
a i r  c o n d i t i o n i n g  a re  " b a r e l y  a d e q u a t e . " 2 /  The agency  a l so  
a r g u e s  t h a t  t h e  t i m e  s p e n t  t h u s  f a r  o n  t h i s  p r o c u r e m e n t  

3/ I n  t h i s  c o n n e c t i o n ,  CSA p o i n t s  o u t  t h a t  G S A  h a s  been  
e n t i r e l y  r e s p o n s i b l e  f o r  m a i n t a i n i n g  t h e  b u i l d i n g  s i n c e  
1984, h a s  known a b o u t  t h e  d e f i c i e n c i e s  f o r  some t i m e  and 
h a s ,  t h r o u g h  i t s  own i n a c t i o n ,  f a i l e d  t o  t a k e  steps t o  
e n s u r e  t h e  o v e r a l l  s u i t a b i l i t y  of t h e  120 Church Street  
b u i l d i n g .  
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a c t i o n  is n o t  a t  a l l  u n u s u a l  f o r  a n  a c q u i s i t i o n  o f  t h i s  
size.4J 

I n  p r e p a r i n g  a s o l i c i t a t i o n  for s u p p l i e s  or services, a 
c o n t r a c t i n g  agency  must  s p e c i f y  i.ts n e e d s  and s o l i c i t  o f f e r s  
i n  a manner d e s i g n e d  t o  a c h i e v e  f u l l  and open  c o m p e t i t i o n .  
C o n s e q u e n t l y ,  when a s o l i c i t a t i o n  p r o v i s i o n  is c h a l l e n g e d  a s  
u n d u l y  r e s t r i c t i v e  o f  c o m p e t i t i o n  or a s  e x c e e d i n g  t h e  
a g e n c y ' s  a c t u a l  n e e d s ,  t h e  i n i t i a l  b u r d e n  is on t h e  
p r o c u r i n q  aqency  t o  e s t a b l i s h  support for  i ts  c o n t e n t i o n  ~- - -  
t h a t  t h e  p r o v i s i o n  is j u s t i f i e d .  
8-224223, Feb. 6, 1987, 87-1 CPD 11 130; D a n i e l  H. Wagner, 
Associates, I n c . ,  65 Comp. Gen. 305 (1986), 86 -1 CPD 11 166. 
We d e t e r m i n e  t h e  adequacy  o f  t h e  a g e n c y ' s  j u s t i f i c a t i o n  by 

A b e l  C o n v e r t i n g  I n c . ,  

examin ing  whe the r  i t s  e x p l a n a t i o n  c a n  w i t h s t a n d  l o g i c a l  
s c r u t i n y .  R.R. Mongeau E n g i n e e r s ,  I n c . ,  B-218356 e t  a l . ,  
J u l y  8, 1985, 85-2 CPD 11 29. Once t h e  agency  e s t a b l i s h e s  
s u p p o r t  f o r  t h e  c h a l l e n g e d  p r o v i s i o n s ,  t h e  bu rden  s h i f t s  t o  
t h e  protester  t o  show t h a t  t h e  p r o v i s i o n s  i n  d i s p u t e  are  
u n r e a s o n a b l e .  I n f o r m a t i o n  V e n t u r e s ,  I n c . ,  8-221287, 
Mar. 10, 1986, 86-1 CPD (I 234. Moreover ,  t h e  d e t e r m i n a t i v e  
c o n s i d e r a t i o n  r e g a r d i n g  t h e  p r o p r i e t y  o f  a c h a l l e n g e d  method 
of proposal e v a l u a t i o n  is whe the r  i t  r e a s o n a b l y  re la tes  t o  
t h e  g o v e r n m e n t ' s  minimum n e e d s  and n o t  w h e t h e r  or n o t  it 
works  t o  t h e  p r e j u d i c e  o f  one  or a n o t h e r  o f f e r o r .  Carter 
C h e v r o l e t  Agency, I n c . ,  8-228151, Dec. 14, 1987, 87-2 CPD 
11 584. 

I n  t h i s  case, w e  c o n c l u d e  t h a t  G S A  h a s  o f f e r e d  a d e q u a t e  
r a t i o n a l e  f o r  t h e  e a r l y  d e l i v e r y  e v a l u a t i o n  c r i t e r i o n  and 
t h a t  it d o e s  n o t  e x c e e d  i t s  ac tua l  minimum needs .  A s  n o t e d  
a b o v e ,  c o n d i t i o n s  i n  t h e  120 Church Street  b u i l d i n g  are  
b a r e l y  a d e q u a t e  and a number o f  se r ious  s a f e t y  and f i r e  
d e f i c i e n c i e s  c u r r e n t l y  ex is t  i n  t h e  b u i l d i n g .  The p r o t e s t e r  
d o e s  n o t  r e b u t  t h e s e  f a c t s ,  b u t  a r g u e s  i n  e s s e n c e  t h a t  t h e  
d e f i c i e n c i e s  are  t h e  f a u l t  o f  G S A ' s  a c t i o n s  and ,  p re sumab ly ,  
t h a t  GSA m u s t  t h e r e f o r e  bear t h e  i n c o n v e n i e n c e  o f  t h e  
d e f i c i e n c i e s .  W e  d i s a g r e e .  W e  p o i n t  o u t  t h a t  s e v e r a l  of 
t h e s e  d e f i c i e n c i e s  c o n c e r n i n g  asbestos and t h e  a i r  d i s t r i b u -  
t i o n  s y s t e m  were t h e  r e s u l t  of t h e  b u i l d i n g ' s  o r i g i n a l  
c o n s t r u c t i o n  and d e s i g n ,  and n o t  c a u s e d  by GSA's a l l e g e d  
i n a c t i o n .  F u r t h e r ,  t h e  f a c t  t h a t  some d e f i c i e n c i e s  may 
e x i s t  a s  a resu l t  o f  G S A ' s  f a i l u r e  t o  a d e q u a t e l y  m a i n t a i n  

4/ T h e  protester  n o t e s  t h a t  GSA i s  c u r r e n t l y  t r y i n g  t o  
;egotiate an i n t e r i m  lease w i t h  it b u t  t h a t  f a i l i n g  a 
s u c c e s s f u l  n e g o t i a t i o n ,  t h e  agency  i n t e n d s  t o  s e e k  a 3 -yea r  
condemna t ion  o f  t h e  p r e m i s e s .  Accord ing  t o  C S A ,  t h i s  is 
f u r t h e r  e v i d e n c e  o f  G S A ' s  l a c k  o f  a r e a s o n a b l e  b a s i s  f o r  
making e a r l y  d e l i v e r y  t h e  most i m p o r t a n t  award c r i t e r i o n .  
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t h e  b u i l d i n g  is, i n  our o p i n i o n ,  i r r e l e v a n t  s i n c e  t h e  
e x i s t e n c e  of t h e s e  c o n d i t i o n s  and n o t  t h e i r  o r i g i n  is what  
d i c t a t e s  G S A ' s  minimum n e e d s .  A d d i t i o n a l l y ,  w e  t h i n k  t h a t  
t h e  a g e n c y ' s  p rocuremen t  a c t i o n s  i n  t h i s  case are n e i t h e r  
e x t r a o r d i n a r y  n o r  u n e x p l a i n e d  by t h e  record. The c u r r e n t  
S F O  a s  w e l l  a s  t h e  t w o  p r e v i o u s  SFO's were a l l  i s s u e d  by GSA 
i n  a good f a i t h  attempt t o  s a t i s f y  i ts minimum r e q u i r e m e n t s  
f o r  I R S  o f f i c e  space i n  Manhat tan ,  and t h e  protester h a s  n o t  
shown t h a t  GSA h a s  a c t e d  i n  bad f a i t h  or w i t h  undue d e l a y .  
C o n s e q u e n t l y ,  w e  t h i n k  t h a t  GSA h a s  p r o f f e r e d  a r e a s o n a b l e  
r a t i o n a l e  f o r  i ts e a r l y  d e l i v e r y  r e q u i r e m e n t .  We t h e r e f o r e  
deny  C S A ' s  p ro tes t  i n  t h i s  r e g a r d .  

CSA n e x t  a r g u e s  t h a t  v a r i o u s  t e c h n i c a l  r e q u i r e m e n t s  o f  t h e  
s o l i c i t a t i o n  are e i t h e r  undu ly  r e s t r i c t i v e  or ambiguous.  
I n  p a r t i c u l a r  t h e  protester a l l e g e s  t h a t  two o f  t h e  
equ ipmen t  p e r f o r m a n c e  r e q u i r e m e n t s  are  ambiguous.  SFO 
P a r a g r a p h  N o .  68 requires h e a t i n g  and a i r  c o n d i t i o n i n g  
e q u i p y  = n t  t o  " m a i n t a i n  space t e m p e r a t u r e  c o n t r o l  o v e r  a 
r a n g e  a f  i n t e r n a l  l o a d  f l u c t u a t i o n s  . . . f rom i n i t i a l  
d e s i g n  r e q u i r e m e n t s  o f  t h e  t e n a n t . "  SFO p a r a g r a p h  103.G.2 
r e q u i r e s  t h e  o f f e r o r  t o  p r o v i d e  e lec t r ica l  c a p a c i t y  f o r  
o f f i c e  a u t o m a t i o n  e q u i p m e n t  "above  s t a n d a r d  l e v e l s  s p e c i f i e d  
e l s e w h e r e .  The protester  p o i n t s  o u t  t h a t  t h e  " i n i t i a l  
d e s i g n  r e q u i r e m e n t s  o f  t h e  t e n a n t "  and " s t a n d a r d  l e v e l s "  a r e  
n o t  s p e c i f i e d  i n  t h e  SFO. I n  t h i s  r e g a r d ,  GSA a d v i s e s  t h a t  
i t s  e n g i n e e r s  have  e x p l a i n e d  i n  d e t a i l  wha t  these p h r a s e s  
mean, and t h e  p e r c e i v e d  a m b i g u i t i e s  have  been  c l a r i f i e d  w i t h  
t h e  protester d u r i n g  n e g o t i a t i o n s .  The protester admits i t  
h a s  been  o r a l l y  a d v i s e d  o f  t h e  meaning o f  t h e s e  terms. C S A  
t h u s  h a s  r e c e i v e d  c l a r i f i c a t i o n  o f  t h e s e  terms and h a s  n o t  
e x p l a i n e d  why t h e  s p e c i f i c  i n f o r m a t i o n  p r o v i d e d  by GSA is  
i n a d e q u a t e .  

CSA a l s o  alleges t h a t  t h e  r e q u i r e m e n t s  o f  SFO p a r a g r a p h  
N o .  58,  which s p e c i f i e s  t h e  acoust ical  properties t h e  
b u i l d i n g  is t o  possess, and SFO p a r a g r a p h  N o .  69, which 
specifies G S A ' s  r e q u i r e m e n t s  w i t h  r e g a r d  t o  b u i l d i n g  
v e n t i l a t i o n ,  are u n d u l y  r e s t r i c t i v e  because most e x i s t i n g  
b u i l d i n g s  d o  n o t  meet t h e s e  s t a n d a r d s .  C S A  s p e c i f i c a l l y  
a l leges  t h a t  SFO p a r a g r a p h  No. 58 w i l l  require i t  t o  
r e s t r u c t u r e  t h e  p e r i m e t e r  o f  i ts  b u i l d i n g  and t h a t  SFO 
paragraph N o .  69 e x c e e d s  t h e  r e q u i r e m e n t s  o f  t h e  N e w  York 
C i t y  code for v e n t i l a t i o n  r e q u i r e m e n t s .  GSA r e s p o n d s  t h a t  
t h e  a c o u s t i c a l  r e q u i r e m e n t s  s p e c i f i e d  are  t h o s e  o f  ASHRAE I/ 

5/ ASHRAE is  t h e  American S o c i e t y  o f  H e a t i n g  R e f r i g e r a t i o n  
and  A i r  C o n d i t i o n i n g  E n g i n e e r s ,  a t r a d e  a s s o c i a t i o n  which 
promulgates and recommends n a t i o n a l  s t a n d a r d s  t o  which 
b u i l d i n g s  m u s t  conform.  
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and are n a t i o n a l  s t a n d a r d s  which it u n i f o r m l y  employs i n  a l l  
s o l i c i t a t i o n s  for l e a s e h o l d  a c q u i s i t i o n s ,  and t h a t  t h e  
v e n t i l a t i o n  p r o v i s i o n  r e f l e c t s  a special  I R S  r e q u i r e m e n t  
r e l a t i n g  t o  t h e  e x t e n s i v e  o f f i c e  a u t o m a t i o n  r e q u i r e d  by t h e  
a c t i v i t y  . 
G S A  reports t h a t  t h e  d i s p u t e d  p r o v i s i o n s  are  e i t h e r  n a t i o n a l  
s t a n d a r d s  s u p p o r t e d  by i n d u s t r y  recommendat ions  or special  
r e q u i r e m e n t s  p e c u l i a r  t o  t h e  n a t u r e  o f  t h e  I R S '  o p e r a t i o n s .  
I n  r e s p o n s e ,  CSA h a s  n o t  p r o f f e r e d  e v i d e n c e  t o  show t h a t  
t h e y  o v e r s t a t e  t h e  a g e n c y ' s  minimum n e e d s ,  b u t  o n l y  a r g u e s  
t h a t  t h e  p r o v i s i o n s  are  o n e r o u s .  C o n s e q u e n t l y ,  w e  c a n n o t  
s a y  t h a t ,  b a s e d  upon t h e  r e c o r d ,  CSA h a s  shown t h a t  t h e  
c h a l l e n g e d  p r o v i s i o n s  are  unduly  r e s t r i c t i v e .  

F i n a l l y ,  t h e  protester  a r g u e s  t h a t  SFO special  s e c t i o n  N o .  6 
(wh ich  re la tes  t o  t h e  r e q u i r e m e n t  f o r  " t u r n a r o u n d "  space t o  
be p r o v i d e d  by t h e  incumben t )  s h o u l d  b e  e i t h e r  d e l e t e d  or 
m o d i f i e d .  I n  p a r t i c u l a r ,  C S A  argued i n  i ts i n i t i a l  l e t t e r  
o f  p ro tes t  t h a t  t h e  S F O ' s  demands r e g a r d i n g  t h e  s p e c i f i c a -  
t i o n s  f o r  t u r n a r o u n d  s p a c e y  were p r e j u d i c i a l  t o  it b e c a u s e  
it r e q u i r e d  t h e  o f f e r e d  space t o  meet a l l  t h e  r e q u i r e m e n t s  
o f  t h e  SFO. GSA h a s  s u b s e q u e n t l y  i s s u e d  a n  amendment which  
o n l y  requires  t h a t  t u r n a r o u n d  space " s u b s t a n t i a l l y "  comply 
w i t h  t h e  S F O ' s  r e q u i r e m e n t s  and o n l y  basic f i r e ,  s a f e t y  and 
h a n d i c a p p e d  r e q u i r e m e n t s  are e x p l i c i t l y  n o t e d  t h e r e i n .  W e  
a r e  s a t i s f i e d  t h a t ,  i n  r e g a r d  t o  t h i s  i s s u e ,  GSA h a s  met t h e  
p r i m a r y  demands o f  C S A  and  a c c o r d i n g l y  w e  d i s m i s s  t h e  issue 
as academic .  

T h e  p r o t e s t  is d e n i e d  i n  p a r t  and d i s m i s s e d  i n  p a r t .  

Jamds F. Hinchman 
G e n e r a l  C o u n s e l  

6/ T u r n a r o u n d  space is a l i m i t e d  amount o f  space t o  be u s e d  
as t e m p o r a r y  o f f i c e s  f o r  IRS w h i l e  v a r i o u s  p o r t i o n s  o f  t h e  
1 2 0  C h u r c h  S t ree t  b u i l d i n g  are b e i n g  r e n o v a t e d  and r emode led .  
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