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P r o t e s t  c o n c e r n i n g  r e q u e s t  f o r  c a r r i e r s '  ra te  t e n d e r s  is  
d i s m i s s e d  s i n c e  t h e  r e q u e s t  was issued unde r  a u t h o r i t y  o f  
t h e  T r a n s p o r t a t i o n  A c t  of  1940, and t h e  t r a n s p o r t a t i o n  
s e r v i c e s  w i l l  be o b t a i n e d  t h r o u g h  t h e  u s e  of a government  
b i l l  of l a d i n g  and n o t  under  t h e  g o v e r n m e n t ' s  p rocurement  
sys t em.  

DEC I S I ON 

Federal T r a n s p o r t ,  I n c . ,  p r o t e s t s  t h e  d e c i s i o n  of  t h e  Army's 
M i l i t a r y  T r a f f i c  Management Command (MTMC) t o  a l l o w  S h u t t l e  
E x p r e s s ,  I n c . ,  t o  c o r r e c t  a mistake i n  i t s  t e n d e r  unde r  a 
r e q u e s t  f o r  ra te  t e n d e r s  (RFT) f o r  sh ipmen t  of  cer ta in  
s p e c i f i e d  c a r g o s  f rom t h e  Defense  Depot a t  Memphis, 
Tennessee .  F e d e r a l  T r a n s p o r t  a r g u e s  t h a t  it had been 
awarded p r i m a r y  or  f i r s t  a l t e r n a t e  motor ca r r i e r  s t a t u s  f o r  
c e r t a i n  r e g i o n s  and t h a t  f o l l o w i n g  c o r r e c t i o n  of S h u t t l e  
E x p r e s s '  t e n d e r ,  it l o s t  t h a t  s ta tus .  

We d i s m i s s  t h e  p r o t e s t .  

On May 3 1 ,  1988, MTMC h e a d q u a r t e r s  mailed l e t t e r s  o f  
n e g o t i a t i o n s  t o  t h e  car r ie r  i n d u s t r y  f o r  movement of f r e i g h t  
of all k i n d a  from t h e  Memphis Defense  Depot t o  v a r i o u s  
d e s t i n a t i o n s .  Tende r s  were opened on September  6 ,  and on 
September 2 2  F e d e r a l  T r a n s p o r t  w a s  a d v i s e d  t h a t  it had  been 
awarded p r i m a r y  car r ie r  o r  f i r s t  a l te rna te  s t a t u s  f o r  f i v e  
d i f f e r e n t  rou tes .  On October 17,  MTMC n o t i f i e d  Federal  
T r a n s p o r t  t h a t  MTMC had i n c o r r e c t l y  r e j e c t e d  S h u t t l e  
E x p r e s s '  t e n d e r  and ,  a c c o r d i n g l y ,  was p e r m i t t i n g  S h u t t l e  
E x p r e s s  t o  c o r r e c t  i t s  t e n d e r ,  t h e r e b y  d i s p l a c i n g  Federal  
T r a n s p o r t  as p r i m a r y  o r  f i r s t  a l t e r n a t e  ca r r ie r .  



MTMC a r g u e s  t h a t  s i n c e  t h e  RFT w i l l  b e  f o l l o w e d  by  i s s u a n c e  
of a government  b i l l  of l a d i n g ,  p u r s u a n t  t o  t h e  p e r t i n e n t  
s t a t u t o r y  a u t h o r i t y  set f o r t h  i n  t h e  T r a n s p o r t a t i o n  A c t  of  
1940,  as amended, 49 U.S.C. S 10721 ( 1 9 8 2 ) ,  t h e  p ro t e s t  
s h o u l d  b e  d i s m i s s e d  as  o u t s i d e  o u r  b i d  protest  a u t h o r i t y .  
We a g r e e .  

T h e  MTMC l e t t e r  o f  n e g o t i a t i o n s  i n c l u d e d  a Uniform Tender  of 
Rates a n d / o r  C h a r g e s  f o r  T r a n s p o r t a t i o n  Services form 
( s t a n d a r d  form) which r e q u i r e d  a l l  o f f e r o r s  t o  s p e c i f y  t h e i r  
ra tes  f o r  f r e i g h t  t r a n s p o r t  t o  e a c h  o r i g i n / d e s t i n a t i o n  base 
f o r  which  t h e y  were o f f e r i n g  s e r v i c e s .  The s t a n d a r d  form 
f u r t h e r  i n d i c a t e s  a t  items 2 0 ( c )  and  21  t h a t  t r a n s p o r t a t i o n  
and  payment for t r a n s p o r t a t i o n  s e r v i c e s  e f f e c t i v e l y  s h a l l  b e  
accomplished t h r o u g h  a gove rnmen t  b i l l  o f  l a d i n g ,  and  
i t e m  21 i n s t r u c t s  t h e  car r ie r  t h a t  i ts  o f f e r  is  s u b j e c t  t o  
t h e  a u t h o r i t y  of s e c t i o n  10721 o f  t h e  I n t e r s t a t e  Commerce 
A c t  ( I C A ) ,  49 U.S.C. S 10101 e t  seq. ( 1 9 8 2 ) .  

A governmen t  b i l l  of l a d i n g  is  t h e  b a s i c  p r o c u r e m e n t  
document  used  by t h e  gove rnmen t  f o r  a c q u i r i n g  f r e i g h t  
t r a n s p o r t a t i o n  services from common carriers unde r  
s e c t i o n  321 o f  t h e  T r a n s p o r t a t i o n  A c t  o f  1940,  which 
a u t h o r i z e s  t h e  p r o c u r e m e n t  of t r a n s p o r t a t i o n  s e r v i c e s  a t  
p u b l i s h e d  r a t e s  from any  common carrier l a w f u l l y  o p e r a t i n g  
i n  t h e  t e r r i t o r y  where s u c h  s e r v i c e s  are t o  b e  pe r fo rmed .  
49 U.S.C.  S 10721; see also Depar tmen t  o f  A g r i c u l t u r e - -  
R e q u e s t  for  Advance D e c i s i o n ,  62  Comp. Gen. 203 ( 1 9 8 3 ) ,  83-1 
CPD W 201. I n  Petchem I n c . ,  65  Comp. Gen. 328 ( 1 9 8 6 ) ,  86-1 
CPD ll 179,  w e  d e t e r m i n e d  t h a t  t r a n s p o r t a t i o n  o b t a i n e d  
t h r o u g h  t h e  u s e  o f  a government  b i l l  o f  l a d i n g  is n o t  
s u b j e c t  t o  t h e  p r o c u r e m e n t  laws. See a l so  F e d e r a l  
A c q u i s i t i o n  R e g u l a t i o n  S S  4 7 . 0 0 0 ( a ) ( 2 ) a n d  4 7 . 2 0 0 ( b ) ( 2 ) ;  
D e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  Supp lemen t  S 1.103b. 

. - 

Here, MTMC h a s  n o t  u sed  a s o l i c i t a t i o n  which c o n t a i n s  t h e  
o r d i n a r y  c l a u s e s  i n c l u d e d  i n  p r o c u r e m e n t  s o l i c i t a t i o n s  and 
payment w i l l  be b a s e d  upon a gove rnmen t  b i l l  o f  l a d i n g  
r a t h e r  t h a n  t h e  c o n t r a c t u a l  documen t s  o r d i n a r i l y  used  f o r  
gove rnmen t  p r o c u r e m e n t  c o n t r a c t s .  The n e g o t i a t i o n s  f o r  a 
ra te  t e n d e r  d o  n o t  g u a r a n t e e  a carrier a n  exact amount of 
t r a f f i c  volume n o r  d o  t h e y  r e s u l t  i n  a c o n t r a c t  be tween t h e  
carr ier  and  MTMC. F e d e r a l  T r a n s p o r t  i m p l i c i t l y  bound i t s e l f  
t o  t h e  r e q u i r e m e n t s  o f  a n  I C A  t e n d e r  n e g o t i a t i o n  by its 
a t t e s t a t i o n  o f  t h e  same i n  items 21 and 22 o f  t h e  s t a n d a r d  
form. W e  c o n c l u d e ,  t h e r e f o r e ,  t h a t  t h i s  matter f a l l s  
o u t s i d e  t h e  g o v e r n m e n t ’ s  p r o c u r e m e n t  s y s t e m  and t h u s  w i l l  
n o t  be c o n s i d e r e d  by  o u r  O f f i c e  u n d e r  o u r  Bid  P r o t e s t  
R e g u l a t i o n s ,  4 C.F.R. P a r t  21 ( 1 9 8 8 ) ,  which  d e a l  w i t h  t h e  
f i l i n g  of protests o f  a l l e g e d  v i o l a t i o n s  o f  p r o c u r e m e n t  
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s t a t u t e s  and r e g u l a t i o n s .  31 U.S.C. S 3552 (Supp. IV 1 9 8 6 ) ;  
Sam T r u c k i n g ,  B-229890, Mar. 3 ,  1988,  88-1 CPD 71 425. 

The-est is  d i s m i s s e d .  
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