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DIGEST 

1. Absent a clear showing that an agency's evaluation was 
unreasonable, or inconsistent with the stated evaluation 
criteria, exclusion of protester's proposal from the 
competitive range is warranted where agency evaluation finds 
the proposal unacceptable with major deficiencies that are 
considered to be the result of a poor and risky design and 
concludes that the proposal does not have a reasonable 
chance of being selected for award. 

2. The element of risk is clearly related to the evaluation 
of capability and approach, and it is permissible to 
evaluate risk in a technical evaluation of a proposal for a 
firm fixed-price contract. 

DECISION 

Kaiser Electronics (KE) protests the exclusion of its 
proposal from the competitive range under request for 
proposals (RFP) No. N62269-87-R-0210, issued by the Naval 
Air Development Center (NADC) for a firm-f ixed-price 
contract for the design and development of an Integrated 
Night Vision System (INVS) to be used on tactical 
aircraft.l/ 
evaluatior of its proposal, and alleges that the reasons 
underlying its exclusion were not valid. 

The protester questions the agency's technical 

We deny the protest. 

The RFP was issued on June 23, 1987, with a revised closing 
date of September 4 ,  1987. The RFP called for the delivery 
of 20 full-scale development units, with accompanying data, 

1/ The INVS is an image intensification ,device, mounted on a 
$lot's helmet, for use in fixed wing military airplanes as 
an aid to pilot vision during all phases of nighttime 
operation. 



and i n c l u d e d  f o u r  o p t i o n s - - a  l e a d e r / f o l l o w e r  program; 
l i m i t e d  p r o d u c t i o n  o f  110  a d d i t i o n a l  INVS u n i t s ;  and  f i v e  
more u n i t s  as  p a r t  of a d d i t i o n a l  f u l l - s c a l e  d e v e l o p m e n t .  
The INVS u n i t s  were t o  be d e v e l o p e d  i n  a c c o r d a n c e  w i t h  t h e  
government  s p e c i f i c a t i o n s  i n c l u d e d  w i t h i n  S e c t i o n  C of t h e  
RFP. 

T h e  RFP s t a t e d  t h a t  t h e  gove rnmen t  would make a s i n g l e  award 
t o  t h e  r e s p o n s i b l e  o f f e r o r  whose o f f e r ,  c o n f o r m i n g  t o  t h e  
s o l i c i t a t i o n ,  was d e t e r m i n e d  most a d v a n t a g e o u s  t o  t h e  
gove rnmen t ,  pr ice  and  o the r  f ac to r s  c o n s i d e r e d .  Accord ing  
t o  t h e  RFP, proposals  were t o  b e  e v a l u a t e d  a g a i n s t  t h r e e  
f a c t o r s ,  l i s t e d  i n  d e s c e n d i n g  o r d e r  o f  i m p o r t a n c e :  
t e c h n i c a l  a p p r o a c h ,  management a p p r o a c h ,  and  l o g i s t i c s  
a p p r o a c h .  W i t h i n  t h e  t e c h n i c a l  a p p r o a c h  f a c t o r  were f o u r  
s u b f a c t o r s  l i s t e d  i n  d e s c e n d i n g  o r d e r  o f  i m p o r t a n c e :  d e s i g n  
approach, t e s t  and e v a l u a t i o n ,  p re -p lanned  p r o d u c t  improve- 
men t ,  and  s y s t e m  e f f e c t i v e n e s s .  The management a p p r o a c h  
f a c t o r  had s e v e n  s u b f a c t o r s  and  t h e  l og i s t i c s  approach 
f a c t o r  had f o u r  s u b f a c t o r s ,  n o n e  o f  which are r e l e v a n t  t o  
t h i s  p ro tes t .  The R F P ' s  emphasis unde r  t h e  d e s i g n  a p p r o a c h  
was p l a c e d  on  t h e  e x t e n t  t o  which  t h e  proposed INVS d e s i g n  
meets t h e  r e q u i r e m e n t s  o f  t h e  RFP. The RFP f u r t h e r  s t a t e d  
t h a t  e v a l u a t i o n  o f  pr ice  proposals  would b e  o f  s e c o n d a r y  
i m p o r t a n c e  b u t  t h a t  t h e  d e g r e e  of its i m p o r t a n c e  would 
i n c r e a s e  w i t h  t h e  d e g r e e  of e q u a l i t y  o f  t h e  proposals. 

S e v e r a l  proposals,  i n c l u d i n g  KE's, were r e c e i v e d  and  
e v a l u a t e d .  The t e c h n i c a l  scores r a n g e d  f rom a l o w  o f  8.7 
t o  a h i g h  o f  76 .5  o u t  o f  a poss ib le  100  t e c h n i c a l  p o i n t s .  
K E ' s  proposal r e c e i v e d  a n  i n i t i a l  t e c h n i c a l  score o f  36.2 
and  was i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e .  O r a l  and w r i t t e n  
d i s c u s s i o n s  were t h e n  c o n d u c t e d  w i t h  a l l  f i r m s  i n  t h e  
c o m p e t i t i v e  r a n g e . 2 /  Proposals  were t h e n  r e e v a l u a t e d  and 
r e s c o r e d  by t h e  t e F h n i c a 1  e v a l u a t i o n  committee. Al though  
t h e  t e c h n i c a l  score of KE's proposal i n c r e a s e d  t o  48.3 o u t  
o f  t h e  poss ib l e  100  p o i n t s ,  t h e  proposal was e x c l u d e d  from 
t h e  c o m p e t i t i v e  r a n g e  a t  t h a t  time s i n c e  it was d e t e r m i n e d  
t e c h n i c a l l y  u n a c c e p t a b l e  e v e n  a f t e r  d i s c u s s i o n s .  

KE's protest  i s  e s s e n t i a l l y  t h a t  t h e  r e a s o n s  t h e  Navy 
p r e s e n t e d  f o r  t h e  t e c h n i c a l l y  poor r a t i n g  o f  i t s  proposal 
which  led t o  i ts  r e j e c t i o n  were i n v a l i d .  The protester 
c o n t e n d s  t h a t  i t s  p r o p o s a l  a s  amended is  i n  t o t a l  c o m p l i a n c e  

- 2/ I t  is u n c l e a r  w h e t h e r  t h e  a g e n c y  made a f o r m a l  competi- 
t i v e  r a n g e  d e t r m i n a t i o n  b a s e d  o n  i t s  p r e l i m i n a r y  t e c h n i c a l  
e v a l u a t i o n .  However, t h e  a g e n c y  d i d  d e c i d e  t o  k e e p  KE i n  
t h e  c o m p e t i t i o n  u n t i l  d i s c u s s i o n s  were c o n d u c t e d  w i t h  t h e  
f i r m .  
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with the requirements of the RFP and that the Navy evalua- 
tors misapplied and used unidentified evaluation criteria. 

Initially, we note that a determination that an initial 
proposal is within the competitive range does not neces- 
sarily imply that the proposal would be technically 
acceptable for award, but merely denotes that the proposal 
has a real possibility of being made acceptable and that 
there is a reasonable chance it will be selected for award. 
See - Federal Acquisition Regulation 5 1 5 . 6 0 9 ( a )  (FAC 8 4 - 1 6 ) ;  
Space Communications Co., B-223326 .2 ,  B-223326 .3 ,  Oct. 2 ,  
1 9 8 6 ,  66  Comp. Gen. - , 86-2  CPD B 3 7 7 .  Further, the 
evaluation of proposals and determination of whether an 
offeror is in the competitive range are matters within the 
discretion of the contracting agency, since it is respon- 
sible for defining its needs and must bear the burden of any 
difficulties resulting from a defective evaluation. The - 
International Association of Fire Fighters, 8-224324 ,  Jan. 
1 6 ,  1 9 8 7 ,  87-1 CPD 11 6 4 .  Consequently, we will not conduct 
a de novo technical review of the proposals; our review is 
limited to examining whether the evaluation was fair and 
reasonable and consistent with the RFP criteria. Maxima 
Corp., B-220072,  Dec. 2 4 ,  1 9 8 5 ,  85-2  CPD 1 7 0 8 .  T h e t  
that a protester may disagree with the agency's conclusion 
does not itself render the evaluation unreasonable. See TIW 
Systems, Inc., 8 - 2 2 2 5 8 5 . 8 ,  Feb. 1 0 ,  1 9 8 7 ,  87-1 CPD 11 1 4 0 .  
For the reasons stated below, we do not believe that the 
protester has shown that the agency's judgment as to the 
risks involved with the design approach proposed by KE, and 
which led to rejection of the proposal, was unreasonable or 
inconsistent with the evaluation criteria. 

.T - 

-- 

The Navy evaluators concluded that KE's optical design was 
extremely poor. Because of KE's inability to resolve 
certain major technical deficiencies, believed to be 
inherent in its design, KE was found to be unable to meet 
certain required specifications involving the following: 
( 1 )  objective lens design: ( 2 )  relay and display optics 
assembly design; ( 3 )  image intensifier assembly: ( 4 )  physi- 
cal adjustments; ( 5 )  unaided eye field of vision; and 
( 6 )  schedule. For our purposes here, we will only discuss 
the technical problems involving the resolution (objective 
lens design) and gain/throughput (image intensifier 
assembly), since the Navy states, and we agree, that failure 
to comply with the RFP requirements involving either would 
have been cause to find the KE offer technically unaccep- 
table after discussions. 
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With respect t o  l e n s  d e s i g n  r e s o l u t i o n , 2 /  a l l  par t ies  a g r e e  
t h a t  unde r  t h e  RFP, t h e  minimum r e q u i s i t e  r e s o l u t i o n  f o r  a n  
INVS u n i t  w i t h  a 30 d e g r e e  FOV i s  1.0 c y c l e / m i l l i r a d i a n  
( c y / m r ) ,  whereas  a n  INVS u n i t  w i t h  a 4 0  d e g r e e  FOV need o n l y  
have  a r e s o l u t i o n  o f  -76 cy/mr. The KE d e s i g n  was e v a l u a t e d  
by t h e  Navy a s  o f f e r i n g  a r e s o l u t i o n  o f  - 8 0  cy/mr. The 
p r o t e s t e r  a r g u e s  t h a t  i t s  d e s i g n  o f f e r s  a 4 0  d e g r e e  FOV f o r  
which a r e s o l u t i o n  o f  -76 cy/mr or h i g h e r  is acceptable. 
The Navy, however ,  c o n t e n d s  t h a t  KE's d e s i g n  o f f e r s  a 30 
d e g r e e  FOV, f o r  which i n  a c c o r d a n c e  w i t h  t h e  s p e c i f i c a t i o n s  
a r e s o l u t i o n  o f  -80  is c l e a r l y  u n a c c e p t a b l e .  F u r t h e r ,  
r e g a r d l e s s  o f  whe the r  KE's d e s i g n  o f f e r s  a 30 d e g r e e  o r  40 
d e g r e e  FOV, b o t h  p a r t i e s  a g r e e  t h a t  KE p r o p o s e s  t o  a c h i e v e  
t h e  4 0  d e g r e e  FOV by c a n t i n g q  t h e  monocu la r s .  It  is t h e  
Navy ' s  p o s i t i o n  t h a t  c a n t i n g  is  s p e c i f i c a l l y  p r o h i b i t e d  by  
t h e  RFP. The Navy a l so  s t a t e s  t h a t  c a n t i n g  i n t r o d u c e s  a n  
u n a c c e p t a b l e  t e c h n i c a l  r i s k  t o  t h e  d e s i g n .  The protester ,  
on  t h e  o t h e r  hand ,  a r g u e s  t h a t  t h e  s p e c i f i c a t i o n s  do  n o t  
p r o h i b i t  c a n t i n g  and t h a t  t e c h n i c a l  r i s k  was n o t  a s t a t e d  
e v a l u a t i o n  f a c t o r .  

W e  have  no r e a s o n  t o  d i s a g r e e  w i t h  t h e  a g e n c y ' s  i n t e r p r e t a -  
t i o n  of t h e  r e q u i r e m e n t .  P a r a g r a p h  3.2.2.1.6.2 of t h e  RFP 
c l e a r l y  r e q u i r e s  unde r  b i n o c u l a r  a l i g n m e n t  t h a t  " t h e  
i n t e n s i f i e d  image p r e s e n t e d  t o  each e y e  s h a l l  be coaxial  
w i t h  e a c h  o t h e r . "  (Emphas is  added . )  By use o f  t h e  term 
coaxia l ,  t h e  r e c o r d  shows t h a t  t h e  agency  i n t e n d e d  t h e  
monocu la r s  t o  be p a r a l l e l ,  p r e c l u d i n g  c a n t i n g  ( s e t t i n g  a t  a n  
a n g l e ) .  The p r o t e s t e r  d o e s  n o t  e x p l a i n  why t h e  a g e n c y ' s  
i n t e r p r e t a t i o n  is  u n r e a s o n a b l e .  Moreover, KE was specifi-  
c a l l y  a d v i s e d  i n  t h e  F e b r u a r y  1 1 ,  1988 d i s c u s s i o n s  w i t h  t h e  
agency t h a t  c a n t i n g  t h e  m o n o c u l a r s  was a v e r y  poor  d e s i g n  
a p p r o a c h  and p r e s e n t e d  u n a c c e p t a b l e  t e c h n i c a l  r i s k s .  
N e v e r t h e l e s s ,  KE s u b s e q u e n t l y  a g a i n  i n s i s t e d  on its a p p r o a c h  
o f  " c a n t i n g  t h e  opt ics  inward, ' '  d e s p i t e  t h e  Navy ' s  a d v i c e  
t h a t  it p r e s e n t e d  u n a c c e p t a b l e  r i s k s .  

Al though t e c h n i c a l  r i s k  was n o t  a s t a t e d  e v a l u a t i o n  f a c t o r ,  
w e  b e l i e v e  t h a t  s e l e c t i o n  o f  a c o n t r a c t o r  which can  b e s t  
p e r f o r m  t h i s  c o n t r a c t  i n v o l v e s  a c h o i c e  be tween d e s i g n  
a p p r o a c h  and  t h e  a c c e p t a n c e  o f  a c e r t a i n  l e v e l  of r i s k .  
Whi le  t e c h n i c a l  e v a l u a t i o n s  m u s t  be  based  on  t h e  s t a t e d  
e v a l u a t i o n  c r i t e r i a ,  t h e  i n t e r p r e t a t i o n  and a p p l i c a t i o n  of 
s u c h  c r i t e r i a  o f t e n  i n v o l v e  s u b j e c t i v e  judgmen t s .  Thus ,  w e  

- 3/ R e s o l u t i o n  ( c l a r i t y )  is  a measurable c h a r a c t e r i s t i c  o f  
a n  o p t i c a l  sys t em.  

To set  a t  a n  a n g l e .  
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w i l l  no t  object t o  t h e  u s e  o f  e v a l u a t i o n  f a c t o r s  n o t  
s p e c i f i c a l l y  s t a t e d  i n  t h e  RFP where it is  r e a s o n a b l y  
r e l a t e d  t o  t h e  s p e c i f i e d  c r i t e r i a  and t h e  c o r r e l a t i o n  is  
s u f f i c i e n t  t o  p u t  o f f e r o r s  on  n o t i c e  o f  t h e  a d d i t i o n a l  
c r i t e r i a  t o  be  a p p l i e d .  See C o n s o l i d a t e d  Group, B-220050, 
J a n .  9, 1986, 86-1 CPD 11 21 a t  7, 8. We h a v e  condoned t h e  
e v a l u a t i o n  o f  r i s k  i n  a t e c h n i c a l  e v a l u a t i o n  o f  a proposal 
f o r  a f i r m  f i x e d - p r i c e  c o n t r a c t .  L i t t o n  S y s t e m s ,  I n c . ,  
E l e c t r o n  Tube D i v i s i o n ,  63 Comp. Gen. 585 ( 1 9 8 4 ) ,  84-2 CPD 
11 317 . S i n c e  t h e  e l e m e n t  o f  r i s k  is c lear ly  r e l a t e d  t o  t h e  
e v a l u a t i o n  o f  d e s i g n  a p p r o a c h ,  w e  f i n d  n o t h i n g  improper i n  
t h e  Navy ' s  u s e  o f  r i s k  a s  an  e l e m e n t  o f  t h e  e v a l u a t i o n .  The 
protester s i m p l y  h a s  n o t  shown t h a t  it c o u l d  p r o v i d e  a n  
a c c e p t a b l e  s y s t e m  w i t h  i t s  p roposed  a p p r o a c h  w i t h o u t  
c a n t i n g ,  d e s p i t e  h a v i n g  been  a f f o r d e d  t h e  o p p o r t u n i t y  t o  d o  
so a f t e r  d i s c u s s i o n s .  

The Navy a l so  found t h a t  K E ' s  image i n t e n s i f i e r  a s sembly  d i d  
n o t  meet t h e  r e q u i r e m e n t s  o f  p a r a g r a p h  3.2.2.4.4 f o r  minimum 
p h o t o p i c  t h r o u g h p u t y  o f  t h e  l i g h t  f rom t h e  image i n t e n -  
s i f i e r  o f  62 p e r c e n t .  Accord ing  t o  t h e  Navy ' s  e v a l u a t i o n ,  
K E ' s  t h r o u g h p u t  was o n l y  1 1  p e r c e n t .  KE d o e s  n o t  c o n t e n d  
t h a t  t h e  Navy ' s  e v a l u a t i o n  w i t h  respect t o  t h r o u g h p u t  and 
g a i n  is incorrect or t h a t  i t s  d e s i g n  d i d  i n  f a c t  meet t h e  
s t a t e d  v a l u e s  i n  t h e  RFP. I n s t e a d ,  t h e  r e c o r d  shows t h a t  KE 
a p p a r e n t l y  made a c o n s c i o u s  d e c i s i o n  t o  make cer ta in  t r a d e -  
o f f s  when it c h o s e  t o  d e s i g n  f o r  u l t r a - l o w  s y s t e m  d i s t o r -  
t i o n  and c o m p a t i b i l i t y  w i t h  c o r r e c t i v e  and p r o t e c t i v e  
eyewear  u s i n g  a c o n f i g u r a t i o n  which it knew c o u l d  n o t  meet 
t h e  62 p e r c e n t  t r a n s m i s s i o n .  Once a g a i n ,  t h r o u g h  d i s c u s -  
s i o n s ,  t h e  Navy informed KE t h a t  i ts  a p p r o a c h  was b e l i e v e d  
by t h e  Navy t o  be o f  an  " e x t r e m e l y  h i g h  t e c h n i c a l  r i s k . ' '  
However, KE n e v e r  c o r r e c t e d  t h i s  problem t o  t h e  Navy ' s  
s a t i s f a c t i o n .  

Accord ing  t o  t h e  Navy, t h e  KE proposal was v a s t l y  i n f e r i o r  
t e c h n i c a l l y  ( e s p e c i a l l y  i n  d e s i g n )  t o  each o f  t h e  o t h e r  
r e m a i n i n g  o f f e r o r s ,  and s u b s t a n t i a l l y  h i g h e r  i n  price t h a n  
o n e  o f  t h o s e  o f f e r o r s .  C o n s e q u e n t l y ,  t h e  Navy d e t e r m i n e d  
t h a t  KE d i d  n o t  have  a r e a s o n a b l e  chance  f o r  award and 
e l i m i n a t e d  it from t h e  c o m p e t i t i v e  r a n g e .  

Based on t h e  r e c o r d  b e f o r e  u s ,  w e  f i n d  t h a t  t h e  e v a l u a t i o n  
of KE's proposal was r e a s o n a b l e .  K E ' s  p r o p o s a l  d i d  n o t  meet 
c e r t a i n  s t a t e d  t e c h n i c a l  s p e c i f i c a t i o n s  i n  s e v e r a l  respects 
and was c o n s i d e r e d  t o  i n v o l v e  a h i g h  d e g r e e  o f  r i s k .  KE 

- 5/ The measure of t h e  amount of v i s i b l e  l i g h t  t h a t  is p a s s e d  
from t h e  end o f  t h e  image i n t e n s i f i e r  a s sembly  t h a t  is  
v i s i b l e  t o  t h e  e y e .  

5 B-232175 



admits t h a t  it made c e r t a i n  t e c h n i c a l  t r a d e o f f s  w i t h  
respect t o  mee t ing  t h e  s p e c i f i c a t i o n s  and merely d i s a g r e e s  
w i t h  t h e  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  i ts  approach was 
t e c h n i c a l l y  i n f e r i o r .  Moreover ,  KE had t h e  o p p o r t u n i t y  
t h r o u g h  d i s c u s s i o n s  t o  improve o r  correct i t s  proposal, b u t  
f a i l e d  t o  do so. 

KE a l so  a r g u e s  t h a t  t h e  Navy f a i l e d  t o  p r o p e r l y  r a n k  t h e  
e v a l u a t i o n  c r i t e r i a  i n  t h e  RFP and t h a t  i t  was m i s l e d  by t h e  
RFP t o  i m p r o p e r l y  place more emphas i s  on d e v e l o p i n g  a n  
i n n o v a t i v e  a p p r o a c h  t h a n  i n  mee t ing  some of  t h e  s ta ted  RFP 
r e q u i r e m e n t s .  The Navy a d m i t s  t h a t  there was a n  error i n  
t h e  r a n k i n g  o f  e v a l u a t i o n  " s u b - s u b f a c t o r s "  b u t  b e l i e v e s  t h a t  
t h e  protester was n o t  p r e j u d i c e d  b e c a u s e  even  i f  t h e  
p r o v i s i o n s  were read as  KE s u g g e s t s ,  t h e  f i r m ' s  o f f e r  would  
remain  t e c h n i c a l l y  u n a c c e p t a b l e .  The RFP l i s t e d  i n  
d e s c e n d i n g  order  o f  i m p o r t a n c e  t h e  three major t e c h n i c a l  
e v a l u a t i o n  f ac to r s  and each major f ac to r ' s  subfactors .  
However, KE i n t e r p r e t e d  t h e  RFP a s  a lso s t a t i n g  t h a t  t h e  
f ac to r s  l i s t e d  unde r  each s u b f a c t o r  were also l i s t e d  i n  
d e s c e n d i n g  order  o f  impor t ance .  The  RFP p r o v i d e d  t h e  
f o l l o w i n g  w i t h  respect t o  t h e  e v a l u a t i o n  o f  t h e  s u b f a c t o r ,  
d e s i g n  approach :  

" M . 3 . 1 . 1  D e s i g n  Approach 

"The e x t e n t  t o  which  t h e  p roposed  I N V S  d e s i g n  meets 
t h e  r e q u i r e m e n t s  of t h e  s o l i c i t a t i o n .  T h i s  w i l l  
i n c l u d e ,  b u t  n o t  be l i m i t e d  t o ,  i n n o v a t i o n ,  modu- 
l a r i t y ,  d e g r e e  of and r a t i o n a l e  f o r  s p e c i f i c a t i o n  
v a r i a n c e s ,  Human Factors E n g i n e e r i n g ,  d e m o n s t r a t e d  
u n d e r s t a n d i n g  o f  t h e  t a c t i c a l  a i r c r a f t  m i s s i o n  
e n v i r o n m e n t ,  d e m o n s t r a t e d  u n d e r s t a n d i n g  o f  t h e  s y s t e m  
e n g i n e e r i n g  r e q u i r e m e n t s  a s  w e l l  a s  s y s t e m  p e r f o r -  
mance r e q u i r e m e n t s ,  and d e m o n s t r a t e d  u n d e r s t a n d i n g  of 
t h e  s c i e n t i f i c  i s s u e s  and e n g i n e e r i n g  t r a d e o f f s  among 
c r i t i c a l  d e s i g n  and  i n t e g r a t i o n  parameters . ' '  

Accord ing  t o  KE's i n t e r p r e t a t i o n ,  i n n o v a t i o n  is t h e  most 
i m p o r t a n t  f a c t o r  unde r  t h e  s u b f a c t o r ,  d e s i g n  approach. 
C o n s e q u e n t l y ,  KE a r g u e s  t h a t  i t  c o n c e n t r a t e d  i t s  e f f o r t s  i n  
p r o p o s i n g  an  i n n o v a t i v e  d e s i g n .  However, e v e n  i f  t h e  
e v a l u a t i o n  c r i t e r i a  a re  read as  KE i n t e r p r e t s  t h e n ,  t h e  
o v e r r i d i n g  f a c t o r  u n d e r  d e s i g n  a p p r o a c h  would be t h e  " e x t e n t  
t o  which t h e  p r o p o s e d  I N V S  d e s i g n  meets t h e  r e q u i r e m e n t s "  Of 
t h e  RFP, n o t  i n n o v a t i o n .  F u r t h e r ,  r e g a r d l e s s  of t h e  
" s u b - s u b f a c t o r "  c r i t e r i a  u n d e r  w h i c h  KE's d e s i g n  a p p r o a c h  
was e v a l u a t e d ,  K E ' s  a p p r o a c h ,  a s  w e  have  found ,  was rea- 
s o n a b l y  v iewed as b e i n g  of e x t r e m e l y  h i g h  t e c h n i c a l  r i s k ,  
more c o s t l y ,  and  i n f e r i o r  t o  t h e  other p r o p o s a l s  i n  t h e  
c o m p e t i t i v e  r a n g e .  Whi le  t h e  RFP p e r m i t t e d  a n  i n n o v a t i v e  
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d e s i g n ,  t h e  agency  was n o t  p r o h i b i t e d  from eva lua t ing  t h e  
r i s k s  of t h e  i n n o v a t i v e  d e s i g n .  We t h e r e f o r e  f i n d  no merit 
t o  t h i s  p ro tes t  ground.  

F i n a l l y ,  KE c o n t e n d s  t h a t  t h e  Navy f a i l e d  t o  a d v i s e  KE t h a t  
there was a r i s k  o f  it b e i n g  e l i m i n a t e d  from t h e  c o m p e t i t i o n  
on t e c h n i c a l  g rounds .  W e  f i n d  t h i s  a l l e g a t i o n  a l so  t o  b e  
w i t h o u t  merit.  The agency  report  c o n t a i n s  a r e c o r d  of o r a l  
and w r i t t e n  d i s c u s s i o n s  c o n d u c t e d  w i t h  KE. A l l  areas of 
d e f i c i e n c i e s  were d i s c u s s e d  w i t h  KE, i n c l u d i n g  t h e  Navy ' s  
p e r c e i v e d  t e c h n i c a l  r i s k  i n v o l v e d  i n  KE's d e s i g n  approach .  
KE was n o t i f i e d  o f  t h e  a g e n c y ' s  c o n c e r n s  and  was g i v e n  t h e  
o p p o r t u n i t y  t o  amend i t s  p r o p o s a l .  W e  d o  n o t  t h i n k  t h a t  any 
more was r e q u i r e d .  W e  f u r t h e r  f i n d  no merit t o  KE's 
c o n t e n t i o n  t h a t  it was p r e j u d i c e d  by t h e  a g e n c y ' s  d e l a y  i n  
n o t i f y i n g  t h e  f i r m  t h a t  i t s  proposal had been  r e j e c t e d ,  
s i n c e  w e  have  d e t e r m i n e d  t h a t  t h e  Navy had a r e a s o n a b l e  
bas i s  f o r  d e t e r m i n i n g  KE's p r o p o s a l  t o  be o u t s i d e  t h e  
competit ive r a n g e .  

The protest is  d e n i e d .  

Jamej F. Hinchman 
G e n e r a l  C o u n s e l  
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