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DIGEST 

1 .  Where procuring agency presented the protester with 
several specific questions concerning deficiencies in its 
proposal during discussions and later rejected the proposal 
because the protester did not adequately answer these 
questions in its best and final offer, procuring agency 
conducted meaningful discussions. Agency properly led t h e  
protester into the areas of its proposal needing amplifica- 
tion, and is not required to conduct all-encompassing 
negotiations or provide preferred approach. 

2 .  Procuring agency's decision to reject the protester's 
proposal as technically unacceptable was reasonable where 
the proposal did not meet several of the solicitation 
requirements. General Accounting Office will not substitute 
its evaluation of the proposal f o r  the agency's, but rather 
will examine the agency's evaluation to ensure that it was 
reasonable and consistent with the evaluation criteria and 
procurement laws and regulations. 

3 .  The United States Department of Agriculture Graduate 
School may compete in competitive procurements because of 
its unique status as a nonappropriated fund instrumentality. 

DBCXSIOH 

Automation Management Consultants Incorporated (AMCI 1 
protests the award of a contract to the United States 
Department of Agriculture Graduate School (USDAGS), under 
request for proposals (RFP) No. RS-PER-88-364, issued by 
the Nuclear Regulatory Commission (NRC), f o r  operation and 
maintenance of NRC's Information Technology Services 
Training Laboratory. AMCI contends that NRC did not conduct 



m e a n i n g f u l  d i s c u s s i o n s ,  d i d  n o t  p r o p e r l y  e v a l u a t e  t h e  merits 
of its proposal, and i m p r o p e r l y  awarded t h e  c o n t r a c t  t o  a 
federal  agency  a t  a s u b s t a n t i a l l y  h i g h e r  price t h a n  AMCI 
proposed 

W e  deny  t h e  protest .  

NRC i s s u e d  t h e  RFP o n  F e b r u a r y  22, 1988, t o  p r o c u r e  
a u t o m a t e d  da t a  p r o c e s s i n g  t r a i n i n g  f o r  i ts  employees .  The 
RFP specified e v a l u a t i o n  f a c t o r s  and advised t h a t  award 
would be made t o  t h e  r e s p o n s i b l e  o f f e r o r  whose t e c h n i c a l l y  
a c c e p t a b l e  proposal p r e s e n t e d  t h e  most a d v a n t a g e o u s  
t e c h n i c a l / c o s t  r e l a t i o n s h i p  t o  t h e  government .  The RFP 
f u r t h e r  a d v i s e d  t h a t  t e c h n i c a l  merit would be more s i g -  
n i f i c a n t  t h a n  cost and reserved t h e  r i g h t  t o  accept o the r  
t h a n  t h e  lowest o f f e r .  

On t h e  March 3 0 ,  1988, c l o s i n g  date for t h e  receipt of 
i n i t i a l  proposals,  NRC r e c e i v e d  e i g h t  proposals. T h e  
c o n t r a c t i n g  o f f i c e r  adopted t h e  competit ive r a n g e  
recommendat ion  o f  t h e  Source S e l e c t i o n  E v a l u a t i o n  P a n e l  
( S E P ) ,  w h i c h  e v a l u a t e d  proposals a c c o r d i n g  t o  t h e  R F P ' s  
e v a l u a t i o n  c r i t e r i a  and d e t e r m i n e d  t h a t  three proposals were 
t e c h n i c a l l y  u n a c c e p t a b l e .  T h e  r e m a i n i n g  f i v e  proposals,  
i n c l u d i n g  A M C I ' s ,  were i n c l u d e d  i n  t h e  c o m p e t i t i v e  r a n g e .  
W h i l e  A M C I ' s ,  proposal was d e t e r m i n e d  u n a c c e p t a b l e  as 
s u b m i t t e d ,  it was c o n s i d e r e d  s u s c e p t i b l e  o f  b e i n g  made 
acceptable  t h r o u g h  d i s c u s s i o n s .  

NRC n o t i f i e d  each o f f e r o r  o f  t h e  r e s u l t s  o f  t h e  i n i t i a l  
e v a l u a t i o n  by l e t t e r  d a t e d  May 13, 1988 and f o r  three 
o f f e r o r s  i n  t h e  c o m p e t i t i v e  r a n g e ,  s p e c i f i c  q u e s t i o n s  
c o n c e r n i n g  t h e i r  t e c h n i c a l  proposals were i n c l u d e d ,  
e s t a b l i s h i n g  t h e  basis  f o r  o r a l  d i s c u s s i o n s .  D i s c u s s i o n s  
were h e l d  on  May 19 and best and f i n a l  o f f e r s  ( B A F O )  were 
requested no  l a t e r  t h a n  May 26. A l l  f i v e  o f f e r o r s  s u b m i t t e d  
BAFOs w h i c h  were e v a l u a t e d  by t h e  SEP o n  J u n e  7 .  NRC 
c o n d u c t e d  cost d i s c u s s i o n s  w i t h  o f f e r o r s  o n  J u n e  9 and 
requested a second  round  o f  BAFOs w h i c h  were s u b m i t t e d  o n  
J u n e  10. On J u n e  13, t h e  SEP recommended award t o  USDAGS 
as  t h e  o n l y  o f f e r o r  d e t e r m i n e d  t o  be t e c h n i c a l l y  acceptable.  
On J u n e  17,  NRC awarded t h e  c o n t r a c t  t o  USDAGS. NRC 
n o t i f i e d  AMCI of t h e  award and  o f  t h e  r e a s o n s  why i t s  
p r o p o s a l  was n o t  a c c e p t e d  by l e t t e r  d a t e d  J u n e  29. 

AMCI c o n t e n d s  t h a t  NRC d i d  n o t  c o n d u c t  m e a n i n g f u l  d i scus -  
s i o n s  because i t  f a i l e d  t o  a d v i s e  AMCI o f  t h e  d e f i c i e n c i e s  
w h i c h  r e s u l t e d  i n  r e j e c t i o n  of i t s  p r o p o s a l .  W e  h a v e  h e l d  
t h a t  t h e  r e q u i r e m e n t  f o r  d i s c u s s i o n s  w i t h  a l l  r e s p o n s i b l e  
o f f e r o r s  whose  p r o p o s a l s  a re  i n  t h e  c o m p e t i t i v e  r a n g e  
i n c l u d e s  a d v i s i n g  o f f e r o r s  of d e f i c i e n c i e s  i n  t h e i r  
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proposals and a f f o r d i n g  them t h e  o p p o r t u n i t y  t o  s a t i s f y  t h e  
g o v e r n m e n t ' s  r e q u i r e m e n t s  t h r o u g h  t h e  s u b m i s s i o n  o f  r e v i s e d  
proposals. F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  55 1 5 . 6 1 0 ( ~ ) ( 2 )  
and (5) ( F A C  84 -16) ;  F u r n o  U.S.A.,  I n c . ,  8-221814, A p r .  2 4 ,  
1986,  86-1 C P D  y 400. However, w e  have  rejected t h e  n o t i o n  
t h a t  a g e n c i e s  are  o b l i g a t e d  t o  a f f o r d  a l l - e n c o m p a s s i n g  
n e g o t i a t i o n s .  A l l  t h a t  i s  n e c e s s a r y  i s  t h a t  a g e n c i e s  l e a d  
o f f e ro r s  i n t o  a reas  of t h e i r  proposals n e e d i n g  a m p l i f  ica- 
t i o n .  See - J o n a t h a n  Corp., 8-230971, Aug. 1 1 ,  1988,  88-2 CPD 
11 1 3 3 .  

NRC re jected A M C I ' s  proposal as t e c h n i c a l l y  u n a c c e p t a b l e  
because AMCI d i d  n o t  a d e q u a t e l y  a d d r e s s  t h e  RFP r e q u i r e m e n t s  
f o r  I D M S / R  and RAMIS I1 Reporter ( t y p e  o f  s o f t w a r e )  
e x p e r i e n c e .  A M C I ' s  i n i t i a l  proposal i n d i c a t e d  t h e  
q u a l i f i c a t i o n s  o f  i t s  p r o p o s e d  i n s t r u c t o r s  i n  IDMS/R 
software by t h e  i n s e r t i o n  o f  a n  "x" o n  a s k i l l s  m a t r i x  
b e s i d e  t h e  p r o p o s e d  i n s t r u c t o r ' s  name. However, t h e  s e c t i o n  
i n  t h e  proposal d e s i g n a t e d  f o r  d i s c u s s i n g  i n s t r u c t o r s '  
e x p e r i e n c e  d i d  n o t  d i s c u s s  any e x p e r i e n c e  i n  t h e  s o f t w a r e .  
Moreover ,  e x p e r i e n c e  w i t h  t h e  RAMIS I1 Reporter s y s t e m  and  
i n  IBM OS/MVS m a i n f r a m e s ,  a l so  r e q u i r e m e n t  unde r  t h e  RFP, 
were n o t  marked on t h e  m a t r i x .  F u r t h e r ,  A M C I ' s  proposal d i d  
n o t  a d d r e s s  t h e  RFP r e q u i r e m e n t s  f o r  e x p e r i e n c e  i n  
p u b l i s h i n g  a n e w s l e t t e r ,  n o r  d i d  i t  p r o v i d e  a d e t a i l e d  p l a n  
f o r  course m o d i f i c a t i o n s  and d e v e l o p m e n t ,  which were t h e  
o t h e r  r e a s o n s  t h a t  NRC e v e n t u a l l y  re jec ted  t h e  proposal a s  
t e c h n i c a l l y  u n a c c e p t a b l e .  

Wi th  respect t o  these  d e f i c i e n c i e s  i n  A M C I ' s  i n i t i a l  
proposal,  t h e  c o n t r a c t i n g  o f f i c e r  May 13  l e t t e r  t o  IMCI 
i n c l u d e d  t h e  f o l l o w i n g  ques t ions / co rnmen t s  f o r  d i s c u s s i o n :  

" (  1 ) Who w i l l  be t e a c h i n g  e a c h  o f  t h e  courses 
l i s t e d  i n  s e c t i o n  B . l  o f  t h e  RFP and w h a t  are  
t h e i r  e x p e r i e n c e  and  q u a l i f i c a t i o n s  f o r  d o i n g  SO;  

( 2 )  Please p r o v i d e  c l a r i f i c a t i o n  r e g a r d i n g  y o u r  
q u a l i f i c a t i o n s  f o r  p u b l i s h i n g  a n e w s l e t t e r ;  and 

( 3 )  P l e a s e  i n d i c a t e  who w i l l  do  course deve lopmen t  
and m o d i f i c a t i o n . "  

T h u s ,  w h i l e  AMCI a r g u e s  t h a t  NRC d i d  n o t  a d v i s e  i t  o f  t h e  
d e f i c i e n c i e s  i n  i t s  p r o p o s a l ,  these q u e s t i o n s  a p p r i s e d  AMCI 
o f  those w e a k n e s s e s  i n  i t s  proposal which u l t i m a t e l y  l e d  t o  
t h e  r e j e c t i o n  of i t s  proposal.  T h e r e f o r e ,  w e  d o  n o t  f i n d  
t h a t  NRC f a i l e d  t o  c o n d u c t  m e a n i n g f u l  d i s c u s s i o n s .  

AMCI a l s o  a r g u e s  t h a t  NRC d i d  n o t  p r o p e r l y  e v a l u a t e  t h e  
merits o f  i ts  p r o p o s a l  i n  a c c o r d a n c e  w i t h  t h e  R F P ' s  l i s t e d  
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e v a l u a t i o n  c r i t e r i a .  AMCI s t a t e s  t h a t  it proposed  f o u r  
i n s t r u c t o r s  t h a t  were q u a l i f i e d  t o  teach IDMS/R and RAMIS, 
and  t h a t  each of these  i n s t r u c t o r s  p o s s e s s e d  more t h a n  
a d e q u a t e  e x p e r i e n c e  and  q u a l i f i c a t i o n s  t o  teach N R C ' s  
mainf rame classes.  F u r t h e r ,  AMCI c o n t e n d s  t h a t  i t s  p roposed  
p r o j e c t  manager was capable of p u b l i s h i n g  a q u a r t e r l y  
n e w s l e t t e r ,  a s  was e v i d e n c e d  by t h e  sample n e w s l e t t e r  
a r t i c l e s  which i t  p r o v i d e d  i n  answer  t o  N R C ' s  q u e s t i o n s .  
AMCI f u r t h e r  c o n t e n d s  t h a t  it p r o v i d e d  more t h a n  a d e q u a t e  
i n f o r m a t i o n  and s u p p o r t  c o n c e r n i n g  who would p e r f o r m  course 
r e v i s i o n s  by p r o p o s i n g  t h a t  i n d i v i d u a l  i n s t r u c t o r s  would be 
r e s p o n s i b l e  for making minor  m o d i f i c a t i o n s  d u r i n g  t h e i r  non- 
t e a c h i n g  h o u r s .  

I n  r e v i e w i n g  an  a g e n c y ' s  t e c h n i c a l  e v a l u a t i o n ,  w e  w i l l  n o t  
s u b s t i t u t e  our e v a l u a t i o n  o f  t h e  proposal for t h e  a g e n c y ' s ;  
r a t h e r ,  w e  w i l l  examine  t h e  a g e n c y ' s  e v a l u a t i o n  t o  e n s u r e  
t h a t  it was r e a s o n a b l e  and c o n s i s t e n t  w i t h  t h e  e v a l u a t i o n  
c r i t e r i a  i n  t h e  s o l i c i t a t i o n  and t h e  p rocuremen t  laws and 
r e g u l a t i o n s .  Moreover ,  t h e  p r o t e s t e r  bears t h e  bu rden  of 
e s t a b l i s h i n g  t h a t  t h e  e v a l u a t i o n  was u n r e a s o n a b l e ,  which i s  
n o t  m e t  by  m e r e l y  d i s a g r e e i n g  w i t h  t h e  a g e n c y ' s  judgment .  
See - MacManus S e c u r i t y  S y s t e m s ,  8-231105, J u l y  21, 1988, 

A M C I ' s  BAFO e s s e n t i a l l y  r e p e a t e d  t h e  f o r m a t  of i t s  i n i t i a l  
p r o p o s a l  and f a i l e d  t o  i d e n t i f y  any r e l e v a n t  e x p e r i e n c e  w i t h  
I D M S / R ,  IBM OS/MVS m a i n f r a m e s  and t h e  RAMIS I1 Reporter. 
S i n c e  t h e  RFP s p e c i f i c a l l y  c a l l e d  f o r  t e c h n i c a l  e x p e r i e n c e  
i n  I D M S / R ,  IBM and compatible microcomputers, and IBM OS/MVS 
m a i n f r a m e s ,  AMCI was p r o p e r l y  downgraded for t h i s  
d e f i c i e n c y .  

6 7  Comp.  Gen. - 88-2 CPD 11 6 8 .  

AMCI i n d i c a t e d  i n  i ts BAFO t h a t  t h e  p r o p o s e d  p r o j e c t  manager 
had t h e  r e l e v a n t  e x p e r i e n c e  and t r a i n i n g  i n  p u b l i s h i n g  a 
n e w s l e t t e r  and f u r n i s h e d  a two p a g e  p u b l i c a t i o n  as a sample .  
However, t h e  SEP d e t e r m i n e d  t h a t  t h e  p r o j e c t  m a n a g e r ' s  
e x p e r i e n c e  was min ima l  a n d ,  more s i g n i f i c a n t l y ,  t h a t  because 
AMCI p r o p o s e d  t h a t  t h e  project  manager  would spend o n l y  
a p p r o x i m a t e l y  5 p e r c e n t  o f  h e r  time on t h e  n e w s l e t t e r ,  t h e  
b u l k  o f  t h e  t a s k  would b e  pe r fo rmed  by i n d i v i d u a l s  t h a t  were 
n o t  d e s i g n a t e d  i n  t h e  p r o p o s a l  a s  h a v i n g  p u b l i s h i n g  
e x p e r i e n c e .  T h u s ,  NRC r e a s o n a b l y  g a v e  AMCI a s l i g h t l y  
improved b u t  s t i l l  low score i n  t h i s  area.  Rega rd ing  course 
r e v i s i o n s ,  NRC r e p o r t s  t h a t  t h e  S E P  d e t e r m i n e d  t h a t  AMCI  had 
f a i l e d  t o  a d e q u a t e l y  a d d r e s s  t h e  q u e s t i o n  o f  who would do  
course m o d i f i c a t i o n s  and r e v i s i o n  because AMCI o n l y  r ep l i ed  
t h a t  i t s  i n d i v i d u a l  i n s t r u c t o r s  w o u l d  do minor  course 
r e v i s i o n s ,  when n o t  engaged  i n  t e a c h i n g .  NRC s t a t e s  t h a t  
b e c a u s e  AMCI f a i l e d  t o  s t a t e  w h i c h  i n s t r u c t o r  would be 
t e a c h i n g  which  c o u r s e ,  t he re  was no  way f o r  t h e  e v a l u a t o r s  
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t o  d e t e r m i n e  which i n s t r u c t o r  would r e v i s e  which course, and 
w h e t h e r  t h a t  p e r s o n  was q u a l i f i e d  t o  d o  so. F u r t h e r ,  NRC 
c o n t e n d s  t h a t  there is  no  r e a s o n  t o  b e l i e v e  t h a t  a n  
i n d i v i d u a l  is f u l l y  q u a l i f i e d  t o  prepare course r e v i s i o n s  
s i m p l y  b e c z u s e  t h e  i n d i v i d u a l  is t e a c h i n g  a c o u r s e ,  and t h a t  
a more s e n i o r  p e r s o n  or spec ia l i s t  i n  t h e  o r g a n i z a t i o n  may 
b e  be t t e r  q u a l i f i e d .  

We d o  n o t  f i n d  t h a t  NRC u n r e a s o n a b l y  e v a l u a t e d  A M C I ' s  
p r o p o s a l .  A l though  AMCI  a r g u e s  t h a t  i t s  m a t r i x  i d e n t i f i e d  
t h e  c o u r s e s  t h a t  each i n d i v i d u a l  i n s t r u c t o r  was q u a l i f i e d  t o  
t e a c h ,  and t h a t  it p r o v i d e d  s p e c i f i c  names and t i t l e s  of 
h a r d w a r e  and s o f t w a r e  t h a t  e a c h  was e x p e r i e n c e d  t o  teach, 
A M C I ' s  proposal d i d  n o t  show t h a t  any  o f  i ts  p roposed  
i n s t r u c t o r s  were e x p e r i e n c e d  i n  IDMS/R, IBM OS/MVS, and 
RAMIS 11. I n  t h i s  c o n n e c t i o n ,  NRC reports t h a t  t h e  d e g r e e  
o f  s k i l l  needed t o  m a s t e r  mainf rame d a t a b a s e  management 
s y s t e m  software i s  a p p r e c i a b l y  g r e a t e r  t h a n  t h a t  needed  t o  
master o f f - t h e - s h e l f  m i c r o c o m p u t e r  programs, and t h e r e f o r e  
it d i d  n o t  r e g a r d  A M C I ' s  m ic rocompute r  e x p e r i e n c e  as a 
s a t i s f a c t o r y  s u b s t i t u t e . u  AMCI has n o t  e s t a b l i s h e d  t h a t  
N R C ' s  e v a l u a t i o n  o f  i t s  proposal was u n r e a s o n a b l e  or 
improper, and w e  f i n d  t h a t  NRC p r o p e r l y  r e j e c t e d  A M C I ' S  
p r o p o s a l  a s  t e c h n i c a l l y  u n a c c e p t a b l e .  

AMCI a l so  a r g u e s  t h a t  t h e  award t o  USDAGS was improper 
b e c a u s e  it is a f e d e r a l  a g e n c y ,  and t h a t  award was made a t  
a n  e x c e s s i v e  p r ice ,  s i n c e  A M C I ' s  p r i c e  was 34  p e r c e n t  lower. 
USDAGS i s  a n o n a p p r o p r i a t e d  fund  i n s t r u m e n t a l i t y  ( N A F I ) ,  
n o t  a gove rnmen t  agency .  See 64 Comp. Gen. 610 ( 1 9 8 4 ) .  
NAFI 's  are  g e n e r a l l y  r e c o g z e d  a s  b e i n g  a s s o c i a t e d  w i t h  and 
g e n e r a l l y  s u p e r v i s e d  by t h e i r  r e s p e c t i v e  government  
e n t i t i e s ,  here t h e  Depar tmen t  o f  A g r i c u l t u r e .  However, 
NAF1,s operate  w i t h o u t  a p p r o p r i a t e d  f u n d s  and are  n o t  p a i d  
by a gove rnmen t  agency .  USDAGS is n o t  p a r t  o f  t h e  Depart- 
ment o f  A g r i c u l t u r e ,  or any  o t h e r  f e d e r a l  agency ,  and it i s  

1/  AMCI a l s o  a r g u e s  t h a t  IDMS/R was n o t  l i s t e d  as a t e a c h i n g  
requirement or a s  a p r e v i o u s l y  t a u g h t  course c o n t a i n e d  i n  
t h e  RFP, and t h a t  o f  t h e  570 courses t a u g h t  a t  t h e  
l a b o r a t o r y  i n  t h e  p r e v i o u s  4 y e a r s  ma in f rames  c o n s t i t u t e d  
o n l y  2 .3  p e r c e n t .  T h u s ,  AMCI c o n t e n d s  t h a t  NRC g a v e  undue 
w e i g h t  t o  t h e  r e q u i r e m e n t  f o r  mainf rame e x p e r i e n c e  i n  t h e  
e v a l u a t i o n .  W e  f i n d  no bas i s  i n  t h e  s c o r i n g  t o  c o n c l u d e  
t h a t  t h e  SEP u n r e a s o n a b l y  e v a l u a t e d  t h i s  e x p e r i e n c e .  
Moreover ,  t h e  RFP e v a l u a t i o n  c r i t e r i a  s p e c i f i c a l l y  s t a t e d  
t h a t  t h i s  k i n d  of  e x p e r i e n c e  would be e v a l u a t e d .  T h e r e f o r e ,  
t o  t h e  e x t e n t  t h a t  A M C I  is  c h a l l e n g i n g  N R C ' s  d e c i s i o n  t o  
e v a l u a t e  mainf rame e x p e r i e n c e ,  w e  f i n d  t h a t  t h e  a rgument  i s  
u n t i m e l y .  See - 4 C . F . R .  S 2 1 . 2 ( a ) ( l )  ( 1 9 8 8 ) .  
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funded through proceeds derived from its training courses 
and s t u d e n t  tu i t ion .  Accordingly, we have concluded t h a t  
obtaining services from USDAGS is tantamount t o  obtaining 
services from nongovernment commercial sources and, 
therefore,  USDAGS may s u b m i t  proposals under competitive 
procurements. University Research Corp., B-228895, 
Dec. 29, 1987 ,  87-2  CPD 11 6 3 6 .  Regarding USDAGS price 
r e l a t ive  t o  A M C I ' s  pr ice ,  since NRC properly concluded tha t  
AMCI's proposal was technically unacceptable, the fac t  t ha t  
i t  was lower i n  cost  is i r re levant .  H S Q  Technology, 
8-227935, Oct. 2 ,  1987, 87-2 CPD H 3 2 9 .  

The protest  is  denied. 

Jameh I?. Hinchman 
General Counsel 
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