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DIGEST 

C i v i l i a n  e m p l o y e e  o f  t h e  N a v y  who was t e m p o r a r i l y  promoted 
to  g r a d e  GS-13 was e r r o n e o u s l y  overpaid when s h e  c o n t i n u e d  
t o  r e c e i v e  grade S S - 1 3  s a l a r y  a f t e r  b e i n g  r e t u r n e d  t o  h e r  
f o r m e r  g r a d e  GS-12 p o s i t i o n .  S i n c e  e m p l o y e e  may r e a s o n a b l y  
h a v e  b e l i e v e d  t h a t  h e r  t e m p o r a r y  p r o m o t i o n  h a d  b e e n  e x -  
t e n d e d ,  t h i s  p o r t i o n  of t h e  d e b t  may be waived.  E m p l o y e e  
was s u b s e q u e n t l y  e r r o n e o u s l y  o v e r p a i d  a s e c o n d  time d u e  t o  
an e r r o n e o u s  s t e p  i n c r e a s e .  W a i v e r  of t h i s  r e s u l t i n g  d e b t  
i s  a l s o  al lowed s i n c e  e m p l o y e e  ac ted  p r o p e r l y  i n  n o t i f y i n g  
t h e  a g e n c y  o f  o v e r p a y m e n t s  a n d  t h e  e m p l o y e e  may r e a s o n a b l y -  
h a v e  a s s u m e d  t h a t  s u c h  a n  i n c r e a s e  was a r e s u l t  of t h e  merit 
p a y  s y s t e m  p u t  i n t o  e f f e c t  i n  October 1981 .  

DECISION 

T h i s  a c t i o n  i s  i n  response to  a r e q u e s t  f r o m  Ms. Viole t  M .  
W h i t e d  €or  r e c o n s i d e r a t i o n  o f  o u r  Cla ims  C r o u p ' s  October 1 ,  
1 9 8 5  d e n i a l  o f  w a i v e r .  M s .  W h i t P d ,  a n  employee of t h e  N a v y ,  
was e r r o n e o u s l y  o v e r p a i d  a t o t a l  of $ 1 , 1 9 0 . 4 8  a n d  requested 
waiver of t h e  o v e r p a y m e n t .  We € i n d  t h a t  t h e  d e b t  s h o u l d  be 
w a i v e d  . 
BACKGROUND 

Ms. W h i t e d  was e m p l o y e d  a s  a g r a d e  GS-12 i n c e n t i v e  awards 
s p e c i a l i s t  w i t h  t h e  D e p a r t m e n t  of t h e  Navy when o n  May 4 ,  
1980,  s h e  received a t e m p o r a r y  p r o m o t i o n  t o  g rade  GS-13, 
s t e p  3 ,  f o r  a p s r i o d  not t o  exceed 120 d a y s  ( i . e . ,  u n t i l  
September 5 ,  1 9 8 0 ) .  T h i s  temporary p r o m o t i o n  was based 
o n  h e r  a s s u m p t i o n  of t h e  d u t i e s  of h e r  immediate s u p e r i o r ,  
who had depar ted  due t o  i l l n e s s .  Ms. W h i t e d  i n d i c a t e s  t h a t  
t h e  n e x t  h i g h e r  l e v e l  s u p e r v i s o r  a d v i s e d  h e r  t h a t  h e  w o u l d  
h a v e  t h e  t e i n p o r a r y  p r o m o t i o n  e x t e n d e d  a n d ,  t h u s ,  a t  t h e  e n d  
o f  t h e  i n i t i a l  1 2 0 - d a v  period when t h e  h i g h e r  p a y  c o n t i n u e d  
s h e  b e l i e v e d  t h e  t e m p o r a r y  p r o m o t i o n  had  b e e n  e x t e n d e d .  I n  
t h i s  regard h e r  s ~ i ? s r i o r  s t a t e s  t h a t  h e  asked t h e  p e r s o n n e l  



o f f i c e  to  e x t e n d  Ms. W h i t e d ' s  p r o m o t i o n  b u t  was t o l d  t h a t  i t  
c o u l d  not be e x t e n d e d  w i t h o u t  t h e  approval  of t h e  O f f i c e  o f  
p e r s o n n e l  M a n a g e m e n t .  He s t a t e s  t h a t  h e  r e q u e s t e d  t h a t  s u c h  
approval be o b t a i n e d .  I n s t e a d  Ms. W h i t e d ' s  t e m p o r a r y  promo- 
t i o n  expired a n d  s h e  was r e t u r n e d  to  g r a d e  GS-12, b u t  d u e  t o  
a n  a d m i n i s t r a t i v e  e r ror  s h e  c o n t i n u e d  t o  r e c e i v e  g r a d e  GS-13 
p a y  from September 6 t h r o u g h  November 1, 1980, w h i c h  r e s u l t e d  
i n  a n  o v e r p a y m e n t  of  $412.88. E f f e c t i v e  November  1, 1980, 
Ms. W h i t e d  r e c e i v e d  a p e r m a n e n t  p r o m o t i o n  t o  g r a d e  ~s-13. 

T h e  r e m a i n d e r  of h e r  d e b t  was i n c u r r e d  w h e n ,  e f f e c t i v e  May 3 
1981, Ms. W h i t e d  was e r r o n e o u s l y  g r a n t e d  a w i t h i n - g r a d e  e 
i n c r e a s e  t o  GS-13, s t e p  4, w h i c h  was n o t  ref lected i n  hey- .pay-  
u n t i l  November 29, 1981. A s  a r e s u l t  of t h e  s e c o n d  e r r a r ,  
b e t w e e n  N o v e m b e r  1981 a n d  A u g u s t  1982 Ms. W h i t e d  was erro-  
n e o u s l y  o v e r p a i d  $ 7 7 7 . 6 0 .  

T h e  t o t a l  o v e r p a y m e n t  s h e  r e c e i v e d ,  r e s u l t i n g  f r o m  t h e  tempo- 
r a r y  p r o m o t i o n  a n d  t h e  w i t h i n - g r a d e  i n c r e a s e ,  was $1,190.48. 

M s .  W h i t e d  r e q u e s t e d  wa ive r  of t h e  d e b t ,  b u t  w a i v e r  was 
d e n i e d  b y  t h e  Navy A c c o u n t i n g  a n d  F i n a n c e  C e n t e r .  T h e  Navy 
based i t s  d e t e r m i n a t l o n  o n  t h e  f a c t  t h a t  Ms. W h i t e d  received 
a N o t i f i c a t i o n  of  P e r s o n n e l  A c t i o n ,  S t a n d a r d  Form 50 ( S F - S O ) ,  
c l e a r l y  i n d i c a t l n q  t h a t  s h e  had b e e n  t e m p o r a r i l y  promoted 
o n l y  u n t i l  September 5, 1980. A t  t h e  e x p i r a t i o n  of t h a t  
pe r iod ,  s h e  d i d  n o t  r e c e i v e  a n y  d o c u m e n t  i n d i c a t i n g  t h a t  t h e  
t e m p o r a r y  a p p o i n t m e n t  t o  t h e  h i g h e r  g r a d e  had b e e n  e x t e n d e d .  
T h u s ,  t h e  N a v y  d e c i d e d  t h a t  Ms. W h i t e d  s h o u l d  n o t  h a v e  ex- 
p e c t e d  t o  c o n t i n u e  r e c e i v i n g  t h e  h i g h i r  r a t e  of Fjay a n d  
s h o u l d  h a v e  i n f o r m e d  t h e  a p p r o p r i a t e  9 e r s o n s  o f  t h e  o v e r p a y -  
m e n t .  W i t h  regard  t o  t h e  s e c o n d  o v e r p a y m e n t ,  t h e  Navy f o u n d  
t h a t  Ms. W h i t e d ,  b y  her own a d m i s s i o n ,  was aware of t h e  e r ro -  
n e o u s  i n c r e a s e ,  a n d  t h u s  s h e  was n o t  e n t i t l e d  t o  r e t a i n  t h e  
o v e r p a y m e n t .  

O u r  Claims G r o u p ,  b y  l e t t e r  d a t e d  October 1 ,  1985, u p h e l d  
t h e  N a v y ' s  d e t e r m i n a t i o n .  Y s .  W h i t e d  has r e q u e s t e d  f u r t h e r  
c o n s i d e r a t i o n  o f  her  w a i v e r  a p p l i c a t i o n .  S h e  a s s e r t s  t h a t  
s h e  c o u l d  n o t  r e a s o n a b l y  h a v e  b e e n  e x p e c t e d  t o  b e  aware t h a t  
s h e  was r e c e i v i n g  p a y  i n  excess of h e r  p r o p e r  e n t i t l e m e n t .  
S h e  s t a t e s  t h a t ,  w i t h  r e g a r d  t o  t h e  Eirst o v e r p a y m e n t ,  s h e  
h a d  b e e n  adv i sed  by  h e r  s u p e r v i s o r  t h a t  h e  was i n i t i a t i n g  
ac t ion  t o  e x t e n d  her  t e m p o r a r y  p r o m o t i o n  a n d  t h a t  a t  h i s  
r e q u e s t  s h e  c o n t i n u e d  t o  p e r f o r m  t h e  d u t i e s  of t h e  GS-13 
p o s i t i o n  b e y o n d  t h e  i n i t i a l  1 2 0  d a y s .  W i t h  regara to  t n e  
s e c o n d  o v e r p a y m e n t ,  s h e  i n d i c a t e s  t h a t  s h e  was n o t  aware t h a t  
s h e  was b e i n g  o v e r ? a i d  s i n c e  s h e  a s s u m e d  t h a t  t h e  i n c r e a s e  
was a r e s u l t  of t n e  L z n p l e m e n t a t i o n  o f  t h e  merit pay  s y s t e m  
i n  October 1931 ,  d n l  t h a t  10 m o n t h s  passed before  s h e  was 
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n o t i f i e d  t h a t  t h e  i n c r e a s e  was a n  error .  S h e  a l so  asser ts  
t h a t  a n y  o v e r p a y m e n t s  were d u e  t o  a d m i n i s t r a t i v e  error and  
t h e r e f o r e  s h o u l d  b e  waived. 

ANALYSIS AND CONCLUSION 

Under  5 U . S . C .  5 5584,  t h e  Comptroller G e n e r a l  h a s  t h e  
a u t h o r i t y  t o  w a i v e  c la ims  o f  t h e  U n i t e d  S t a t e s  a r i s i n g  o u t  
of e r r o n e o u s  o v e r p a y m e n t s  o f  p a y  i f  c o l l e c t i o n  w o u l d  b e  
a g a i n s t  e q u i t y  a n d  g o o d  c o n s c i e n c e  a n d  n o t  i n  t h e  best  
i n t e r e s t  of t h e  U n i t e d  S t a t e s .  However, w a i v e r  may n o t  be 
g r a n t e d  i f  t h e r e  e x i s t s ,  i n  c o n n e c t i o n  w i t h  t h e  c la im,  a n  
i n d i c a t i o n  o f  f r a u d ,  f a u l t ,  m i s r e p r e s e n t a t i o n  o r  l a c k  of good  
f a i t h  o n  t h e  p a r t  o f  t h e  e m p l o y e e  o r  a n y  o the r  p e r s o n  h a v i n g  
a n  i n t e r e s t  i n  o b t a i n i n g  a w a i v e r .  

We i n t e r p r e t  t h e  word " f a u l t , "  a s  u s e d  i n  5 U.S.C. 5 5 8 4 ,  a s  
i n c l u d i n g  s o m e t h i n g  more t h a n  a p r o v e n  o v e r t  a c t  or o m i s s i o n  
by t h e  c o n c e r n e d  e m p l o y e e .  T h u s ,  w e  c o n s i d e r  f a u l t  t o  e x i s t  
i f  i n  t h e  l i g h t  of a l l  t h e  f a c t s  a n d  c i r c u m s t a n c e s  i t  i s  
d e t e r m i n e d  t h a t  t h e  e m p l o y e e  knew or  s h o u l d  have known t h a t  
a n  error  e x i s t e d ,  a n d  s h o u l d  h a v e  t a k e n  a p p r o p r i a t e  a c t i o n  to 
h a v e  i t  corrected e v e n  t h o u g h  t h e  error  was c a u s e d  i n i t i a l l y  
by  o t h e r s .  The  g e n e r a l  s t a n d a r d  w e  e m p l o y  is  to  d e t e r m i n e  
w h e t h e r  a r e a s o n a b l e  p e r s o n  s h o u l d  h a v e  b e e n  aware o f  t h e  - 
e x i s t e n c e  o f  a n  o v e r p a y m e n t .  S e e  4 C . F . R .  P a r t  91.  S e e  a l so  
P r i ce  v .  U n i t e d  S t a t e s ,  6 2 1  F.2d 418  ( C t .  C1. 1980 , ) .  

I n  t h e  p r e s e n t  c a s e ,  Ms. W h i t e d  was t e m p o r a r i l y  p r o m o t e d  
t o  GS-13, a n d  when t h e  t e m p o r a r y  p r o m o t i o n  e x p i r e d ,  s h e  
c o n t i n u e d  t o  rece ive  p a y  a t  t h e  GS-13 l e v e l .  W h i l e  i t  is  
u n c l e a r  e x a c t l y  w h a t  a s s u r a n c e s  s h e  was g i v e n ,  a t  t h e  v e r y  
l e a s t ,  h e r  s u p e r v i s o r  t o ld  h e r  t h a t  h e  w o u l d  a t t e m p t  to  h a v e  
t h e  t e m p o r a r y  p r o m o t i o n  e x t e n d e d .  S i n c e  s h e  r e c e i v e d  n o  
n o t i c e  t h a t  t h e  e x t e n s i o n  f o r  t h e  t e m p o r a r y  p r o m o t i o n  h a d  
b e e n  d e n i e d ,  a n d  s i n c e  h e r  r a t e  o f  p a y  d i d  n o t  decrease ,  i t  
seems t h a t  M s .  W h i t e d  assilrned t h a t  t h e  e x t e n s i o n  had  b e e n  
g r a n t e d .  C o n s i d e r i n g  a l l  t h e  c i r c u m s t a n c e s  i n  t h i s  case and  
t h e  s u p p o r t i n g  s t a t e m e n t  made by  h e r  s u p e r v i s o r ,  w e  f i n d  t h a t  
a r e a s o n a b l e  p e r s o n  m i g h t  h a v e  made s u c h  a n  a s s u m p t i o n .  
T h u s ,  w e  f i n d  no i n d i c a t i o n  o f  f r a u d ,  f a u l t ,  m i s r e p r e s e n t a -  
t i o n  o r  l a c k  of g o o d  f a i t h  o n  t h e  p a r t  of t h e  e m p l o y e e ,  and  
t h i s  p a r t  o f  t h e  d e b t  may be w a i v e d ,  

W i t h  regard to  t h e  e r r o n e o u s  w i t h i n - g r a d e  s t e p  i n c r e a s e ,  
t h e  Navy a c k n o w l e d g e s  t h a t  Ms. W h i t e d  b r o u g h t  t h e  e r r o n e o u s  
i n c r e a s e  i n  p a y  t o  l i g h t  when s h e  q u e s t i o n e d  t h e  a p p r o p r i a t e  
o f f i c i a l s  a s  t o  t h e  source of t h e  i n c r e a s e .  Ms. W h i t e d  s q -  
q e s t s  t h a t  s h e  was no t  a c t u a l l y  aware t h a t  s h e  was b e i n g  
o v e r p a i d ,  s i n c e  s h e  b e l i e v e d  t h a t  t h e  i n c r e a s e  was d u e  t o  
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t h e  new p a y  s y s t e m ,  b u t  s h e  r e p e a t e d l y  q u e s t i o n e d  t h e  mat ter  
t r y i n g  t o  r e s o l v e  i t .  T h a t  i s ,  she s t a t e s  t h a t  b e g i n n i n g  
w i t h  t h e  p a y  p e r i o d  e n d i n g  December 1 2 ,  1981 ,  s h e  was aware 
t h a t  s h e  was r e c e i v i n g  a n  u n e x p l a i n e d  p a y  i n c r e a s e  of 
5 4  c e n t s  a n  h o u r  o r  a b o u t  $ 4 3  per  b i w e e k l y  p a y  p e r i o d .  W h i l e  
s p e c i f i c  d e t a i l s  a n d  f i g u r e s  a r e  n o t  p r o v i d e d ,  t h e  Navy i n d i -  
ca tes  t h a t  a s  a r e su l t  o f  Ms. W h i t e d ' s  i n q u i r i e s ,  a r e v i e w  of  
h e r  f i l e s  was p e r f o r m e d  by  t h e  c i v i l i a n  p a y r o l l  o f f i c e  a n d  
t h e  c i v i l i a n  p e r s o n n e l  o f f i c e .  U l t i m a t e l y ,  t h i s  l e d  to  t h e  
d e t e r m i n a t i o n  t h a t  s h e  had  b e e n  e r r o n e o u s l y  o v e r p a i d .  

Ms. W h i t e d  d i d  p r o p e r l y  b r i n g  t h e  i n c r e a s e  t o  t h e  a t t e n t i o n  
of o f f i c i a l s ,  who l a t e r  d i s c o v e r e d  t h a t  a n  error  was t h e  
r e a s o n  €or t h e  e x c e s s i v e  p a y m e n t s .  I n  a d d i t i o n ,  t h e  record 
s h o w s  t h a t  t h e r e  were n u m e r o u s  errors  r e g a r d i n g  Ms. W h i t e d ' s  
p a y  t h r o u q h o u t  t h i s  3 - y e a r  p e r i o d .  I t  is  o u r  v i e w  t h a t  u n d e r  
t h e  c i r c u m s t a n c e s ,  a r e a s o n a b l y  p r u d e n t  e m p l o y e e  m i g h t  h a v e  
a s s u m e d  t h a t ,  s i n c e  s h e  was n o t  n o t i f i e d  of t h e  e r ror  f o r  
10 m o n t h s  a f t e r  h e r  i n q u i r y ,  t h e  p a y m e n t  resu l ted  from t h e  
n e w l y  i m p l e m e n t e d  merit  p a y  s y s t e m .  T h u s  w e  f i n d  t h a t  s i n c e  
there  i s  n o  i n d i c a t i o n  o f  f r a u d ,  f a u l t ,  m i s r e p r e s e n t a t i o n  o r  
l ack  of g o o d  f a i t h  on t h e  p a r t  o f  t h e  e m p l o y e e ,  t h i s  p o r t i o n  
of t h e  d e b t  a l s o  may be w a i v e d .  

We c o n c l u d e ,  t h e r e f o r e ,  t h a t  Ms. W h i t e d ' s  e n t i r e  d e b t  may 
p r o p e r l y  be w a i v e d  u n d e r  5 U.S .C .  5584, a n d  a c c o r d i n g l y ,  
w a i v e r  i s  h e r e b y  g r a n t e d .  

x Comptroller Gehera l  y of t h e  U n i t e d  S t a t e s  
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