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DIGEST

1. Where the protester contends that the agency submitted
its management study under an Office of Management and Budget
Circular A-76 cost comparison more than 2 months late, and
the protester's only evidence is its own unsupported
statement, but the record indicates that the management study
was in fact completed and submitted on time, protester has
not carried its burden of oroof.

2. Where the orotester alleaes that the qovernment and
contractors were not competing on the basis of the same scooe
of work which resulted in an erroneous Office of Management
and Budget Circular A-76 cost comparison, because the
agencv's management study was revised without corresponding
amendment of the solicitation, but the protester fails to
show any specific difference between the work required in the
solicitation and that specified in the management studv, and
the aaencv issued hundreds of vages of amendments to the
solicitation, protester's allecation does not present
sufficiently detailed basis for protest.

DECISION

Joule Maintenance Corporation (Joule) protests the Department
of the Armv's determination to perform installation and
supvort services at Tobvhanna Army Depot in-house, rather
than to contract out under solicitation No. DAAG38-85-B-0003.
This determination was made as a result of a cost comparison
that was conducted under the aquidance of Q0ffice of Management
and Budget (OMB) Circular No. A-76. Joule contends that the
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Armv Aid not submit its management studv until after the
closing date for receipnt of technical proposals and that
offerors were preijudiced therebv.l/

We deny the protest.

The solicitation was conducted usinag two-step formal
advertising orocedures. The Armv issued a reaquest for tech-
nical orovosals (R¥TP) on February 20, 1985, reaquiring the
submission of steo one technical proposals bv June 17, Tech-
nical oroposals, which explained how the bidder intended to
perform the tasks described in the Performance Work Statement
(PWS), were evaluated for technical acceptabilitv. Firms
that had submitted accentable technical proposals were then
invited to submit bids under step two of the procurement, and
the low bid was then compared to the Armv's in-house cost
estimate. Joule alleaes that although the Armv reguired
technical oroposals from interested contractors bv June 17,
it d4id not receive anv in-house submission, or management
studv, at that time. Further, the protester alleges that the
Armv's management studv was not completed until Auqust 27.

We will review orotests, such as Joule's, concerning agency
decisions that in-house performance will be more economical
than performance by contract to ascertain whether the agency
adhered to the procedures, or around rules, for determininag
the comparative costs. Joule Maintenance Corp., BR-208684,
Sept. 16, 1983, 83-2 c,P.D. « 333, We do so because we
believe it would be detrimental to the procurement svstem if,
after the agencv induced the submission of offers, there were
a faultv or misleadina cost commarison which affected the
decision to a material dearee. See Griffin-Space Services
Co., B-214458.2, Seot. 11, 1984, 84-2 C.P.D., & 281,

Our review is thus confined to considerinag whether the aagency
comolied with the applicable procedures in selecting in-house
performance over contract performance. 1In this respect, the
OMR Circular No. A-76 Supolement (Supplement), as revised in
Augqust, 1983, reaquires that cost estimates for aovernment and
contractor oroposals be based on the same outline of the

1/ Although Joule stated in its initial protest that "[tlhe
grounds for this protest [arel that the Armv delaved in sub-
mitting its in-house [management] study, cost estimate and
cost certification until eleven (11) months after the
required date,"” the protester emphasized in its comments
respondina to the Armv's revort that it does not dispute that
the Army's cost submission was timely. Therefore, we will
onlv discuss the alleged late submission of the management
studv.
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scope of work and standards of performance, i.e., the
solicitation's PWS. The Suppnlement's Cost Comparison
Handbook sets out the methods and procedures necessarvy to
perform the cost comparison studv. The Supplement requires
that the in-house estimate used in the cost comparison be
based on the government's most efficient and effective
in-house operation needed to verform the contract.
Suoplement, pt. I-12 (E)(1). To that end, a management study
is reguired to analvze the operation and to estahlish the
most efficient and effective opveration. 1Id,.; see also Dwain
Fletcher Co., B-219580, Sepot. 27, 1985, 85-=2 C.P.D, « 348,

Joule arques that the Armv was reaquired to complete and
submit the management studv before the solicitation was
issued and that its failure to do so was "a violation of
applicable law and requlation."” As supnort for this claim,
the protester cites Army Requlation (AR) 5-20, section
4-17(4), which provides that the "management study and
develooment of the PWS [included in the RFTP] are normallv
verformed concurrentlv.,” 1In addition, Joule cites AR 5-20,
section 4-28(a), as providing that "[s]olicitations may bhe
issued at any time after HODA clearance is received, but not
until the management studv has confirmed that the PWS has
been reviewed by the work force and their union . . . ."

We Ao not believe Joule has provided adeauate legal or
factual suoport for this argument.

The requlation first cited bv Joule (AR 5-20, section
4-17(d4)) does not reguire the management studv to be submit-
ted before the solicitation is issued, but merelv exoresses
that the management studv and development of the PWS are
usually berformed at the same time. The OMB Circular A-76
Supplement, Part III, "Management Studv Guide," provides an
explanation for why the PWS and management study should be
nerformed concurrentlv. A job analysis is first conducted
jointly bv PWS and management studv teams; this is to ensure
that the manaaement studv is based on the performance
standards that will be included in the PWS, Once the PWS is
in the process of being develoned (althouagh not necessarily
completely written), the management studv can be developed,
takinag into account the maijor decisions that have been made
on work requirements and performance standards., Supplement,
pt. III-1(C)(3).

Since we find no reauirement that the management studv bhe
completed and submitted before the PWS is issued in the
solicitation, as Joule contends, we find no violation of the
Army reaulation or OMB A-76 procedures.
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The second regulation cited bv the protester (AR 5-20,
section 4-28(a)) regquires that the PWS be reviewed by the
work force and union, but does not svecifically reaquire that
the management study be completed and submitted for approval
before the PWS is issued in the solicitation. Here, the
record indicates that the PWS and Management study teams
worked together to produce these two dAocuments, beginning
Sentember 22, 1983, Manaagement studv field work and most of
the studv's documentation was completed bv the end of 1984,
Functional managers and the relevant union were briefed on
the management study concepts and recommendations durina the
first two weeks of Januarv 1985, The record indicates that
the union completed its review of the solicitation, including
the PWS, on Januarv 25. Since the RPTP was first issued in
FPebruarv 1985, after the PWS had been reviewed, we have no
basis to conclude that the Armv Aid not comoly with the
second requlation cited hv the protester.

Joule also argues that the management study is the equivalent
of a technical proposal from the aovernment, since it ore-
sents the method hy which the Army will perform the reguire-
ments of the solicitation. Therefore, the protester araues
that the management studv must be submitted no later than the
date when technical proposals are reguired to bhe submitted,
Joule reasons that the management studv and competitive pro-—
posals must be guarded acainst premature exposure to competi-
tors "whether that competitor is the government or the
contractors.” The orotester alleges that here, the Army had
access to contractors' technical nrooosals for 2 months
before it suhmitted its management study and concludes that
this was preijudicial to the contractors. Joule contends that
a contractor in possession of an advance copvy of the qovern-
ment's management studv would be able to tailor its technical
and cost provposals accordinaly in order to submit the lowest
proposal. The pnrotester sugaests that similarly, the
alleagedly late sumbission of the management studv allowed the
Army to use information from Joule's technical proposal to
revise its own management studvy,

The Armv asserts that it did not use anv information in the
protester's prooposal to formulate its most efficient oraani-
zation in its management studv or to compute its in-house
cost estimate. The agency contends in its revport that the
contents of all technical propbosals were held separate and
disclosed only to the source selection evaluation board and
procurement officials directly involved in oroposal evalua-
tions. Personnel directly involved with writina the manage-
ment study never had access to technical provosals submitted
bv Joule and other contractors. 1In view of the Armv's firm
denial that its personnel used information contained in any
contractor's oroposals in the development or revisions of its
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management studv and Joule's failure to oroduce clear and
convincina evidence to supvort is vosition, we denv this
portion of the protest. See Jets, Inc., 59 Comp. Gen. 263 at
266, 267 (1980), 80-1 CPD % 152 at 5-7.

Moreover, Joule has offered no suoport for its allegation
that the management study was submitted on August 27. Joule,
as the protester, bears the burden of affirmatively proving
its case and this burden is not met where the protester's
onlv evidence is its own statement, which conflicts with the
agencv's records. See Intearitv Management International
Inc., B~-220004.,3, Jan. 17, 1986, 86-1 CPD ¢ 56, ™he record
indicates that the manaaement studvy was completed and
aporoved by the Depot Commander on June 6, 1985, which was
prior to the closinag date for receipt of contractors' techni-
cal proposals. The Fxecutive Summarv of the Management Study
is sianed and dated June 6, 1985, by the proiject manager and
all but one member of the management study team. The one
remaining member signed on July 15, 1985; however, it is
clear that the document was completed and ready for signature
bv June 6, when it was first signed.2/

Furthermore, we do not aqree with Joule's basic premise that
the manaagement study must be subiect to the same standards as
competitive provosals. In this regard, we have recoaqnized -~
that a government estimate provides a standard against which
bids and pronosals are evaluated and that the government
estimate therefore is not subiect to the same rules as are
bids and proposals, such as the reguirement that a bid bhe
responsive or that a orovosal be in the competitive ranae.
See Trend Western Technical Corp., B-212410.2, Dec., 27 1983,
84-1 CPD o 25 at 3., We believe the same reasoninag applies to
distinauish between the government's management studv and a
competitive proposal, since the purpose of the manaadement
study is to establish a standard for the most efficient and
effective oneration to perform the contract. In this regard,
the OMB Circular No. A-76 Supplement characterizes the
management study as "the definition of what must be

done . . . and the best wav of doina it . . . ." Supplement,
pt. ITII-2(R)(1),

Joule also arques that the revisions to the PWS were not
reflected in amendments to the RFP, so that contractors and
the government were not compbeting on the basis of the same
scope of work. Joule quotes the agency report as stating

3/ Althouah Joule points out in its comments on the agency
renort that this summarv refers to a June 28, 1985, letter
and contends that the summarv must, therefore, have been
written after June 28, the record reveals that the referenced
letter was in fact dated June 28, 1984,

5 R-224505



f o8

that as of May 31, 1985, "the management study and PWS were
first deemed to be in aareement." Then, the protester points
out, the report indicates that Change No. 1 to the management
study was issued on Julv 31, 1985, to update applicable
documentation for workload and staffing data. The protester
concludes that "since something occurred to warrant a change
in the management studv on Julv 31 [when the management studv
was revised), there should have been a concommitant chanage to
the RFP." Joule points out that the RFP must spell out
specifically what work the offerors are exvected to perform
and if there are changes, adjustments or ambiguities in the
work description in the RFP, the RFP must bhe amended.

The record reveals that the aadency issued nine amendments to
the RFTP, dating from April 3, 1985, to Februarv 12, 1986,
Together, the amendments comprise over 300 pages and reflect
a broad ranae of revisions includina changes in workload
data, adijustments in labor hours for work covered by the
Service Contract Act and the Davis-Bacon Act, corrections of
tvpoqranhical errors, and others. However, Joule does not
identify in its protest which changes alleqgedly were made to
the management study but not to the RFP,

Our Bid Protest Requlations require that a protest contain a
detailed statement of the legal and factual arounds for pro-=
test. 4 C.F.R, § 21.,1(e) (1986); Swager Communications,
Inc., B-220000.2, Nov. 21, 1985, 85-2 CPD ¢ 585, We do not
believe Joule's general allegation that unspecified changes
were made to the management studv but not to the PWS is
specific enouah to meet this standard, particularly in liaht
of the complexity and volume of solicitation revisions
present in the record. Joule has not demonstrated that the
Armv failed to advise offerors of anv changes that were made
to the RFP, nor has Joule shown how it was prejudiced. The
agency report states that any changes to the workload data
that were made after the management studv was approved were
then incorovorated into the PWS and transmitted to offerors bv
amendments to the solicitation. 1In our view, the protester
has presented no specific evidence to the contrary.

To succeed in a cost-comparison protest, a orotester must
demonstrate both that the agencv failed to follow the
estahlished procedures and that this failure could have
materially afected the outcome of the cost comparison. See
Serv-Air, Inc.; AVCO, 60 Comp. Gen. 44 (1980), 80-2 C.P.D.
« 317. Joule has not done so here. Therefore, the orotest
is denied,

Har R Van Cleve
General Counsel

6 B-224505





