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DIGEST

Pension Benefit Guaranty Corporation (PBGC), when serving as
trustee for terminated pension plan, is authorized to exer-
cise all powers possessed by private party when serving as
trustee for pension plan ana is not constrained by laws
applicable to contracting by Federal agencies or expenditures
from public funds. Therefore PBGC may modify existing con-
tract and enter into a contingent fee contract with outside
counsel for lltlgatlon serv1ces. .

DECISION

This decision is in response to a request for an advance
decision submitted by the General Counsel of the Pension
Benefit Guaranty Corporation (PBGC) asking whether the PBGC
is authorized to enter into a contingent fee arrangement

with outsiae counsel for litigation against Navistar Inter-
national Corporation (formerly International Harvester
Company (IH)), Envirodyne Industries, Inc. (Envirodyne) and
other defendants. As will be explainea in more detail below,
we find that the PBGC, when serving as trustee for terminated
plans,is authorized to enter into the proposed agreement
since it is not prohibited by law or public policy. We note
that PBGC when serving as trustee 1S required to render an
accounting related to its trust administration to a court and
thus any fee charged by attorneys acting on behalf of the
PBGC would be subject to judicial review (notwithstanding the
contingent fee agreement) to determine its reasonableness
under the circumstances.

BACKGROUND

The General Counsel of PBGC states in his submission that
pursuant to provisions of the Employee Retirement Income
Security Act of 1974 (ERISA), 29 U.S.C. §§ 1301 et seq., on
December 18, 1981 and November 12, 1982, the PBGC filed two
suits in the Northern District of Illinois against IH,
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Envirodyne and other defenaants seeking an order terminating
two hourly .and salaried pension plans of Wisconsin Steel (an
IH subsidiary), establishing the date of plan termination;
appointing the PBGC as permanent trustee of the two pension
plans; and establishing that as of the date of plan termina-
tion, defendants were, within the meaning of Title IV of
ERISA, "employers" who maintained the plans.l/

In the fall of 1984, the PBGC determinea that the Wisconsin
Steel litigation could be handled more effectively through
the use of outside counsel, and, after seeking competitive
bids from firms capable of handling such a large and complex
case, retained a private law firm. The case has been
vigorously pursued since that time.

However, because of the risk that PBGC might not prevail in
the litigation and the high legal fees that it will continue
to incur,i/ PEGC wishes to modify its fee arrangement with
outside counsel,

If the PBGC does not ultimately prevail in the action or
agree to a settlement, the total funds expended would be less
under the proposed modified fee arrangement than under the
existing contract. If the PBGC does prevail in the action or
agrees to a settlement, PBGC would be requirea to pay the

l/ Wisconsin Steel had been a wholly-owned division of
IH until July 31, 1977. Effective that date, IH sold
Wisconsin Steel to a subsidiary of Enviroayne for
$65,000,000 and the assumption of all liabilities, in-
cluding unfunded pension liabilities. As of that date,
the portion of the unfunded pension liabilities guaran-
teea by PBGC totalled approximately $65,000,000. On
March 31, 1980, Wisconsin Steel filed for bankruptcy.
The PBGC was appointed interim trustee of the Wisconsin
Steel pension plans on December 14, 1982, and has been
paying the beneficiaries their statutory benefits since
that time. If the PBGC prevails in the litigation
against IH, trust funds could recover 1in excess of
$100 million.

E/ We are advised that since it retained outside counsel in
October 1984 and through March 13986, PBGC has paid the
firm approximately $1,250,000, plus expenses. Monthly
bills have rangea from a low of $51,129.69 to a high of
$114,943.,94. PBGC anticipates that unaer the current fee
arrangement, it will continue to pay outside counsel at
least $60,000 per month, with higher fees expected closer
to and during trial.
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contractually stipulated contingent fee to the law firm.i/
This legal cost would, however, be paid out of the PBGC's
trust funds-(or by Navistar as part of any settlement). PBGC
has advised that these funas consist of assets of pension
plans for which PBGC has become trustee as well as "employer
liability" collected under 29 U.S.C. § 1362 from employers
who have failed to fund their pension plans properly. The
money sought from IH in the litigation primarily consists of
such "employer liability." Accoraingly, the trust funds
would be the beneficiary of any recovery 1n the Wisconsin
Steel litigation.

DISCUSSION

PBGC is a nonprofit, wholly-ownea Government corporation
within the Department of Labor whose purpose is to insure
that participants in private pension plans have guaranteed
pension benefits should the plan under which they are covered
terminate. See 29 U.S.C. § 100 et seg., 29 U.S.C. § 1302 and
31 U.S.C. § 9101(3)(I).

PBGC has two fundamentally different duties. On the one
nand, PBGC serves in its corporate capacity as an insurer of
the plans covered unaer the laws it administers. 29 U.S.C.

§ 1305. . When acting in this capacity, its costs are financed
through revolving funds. 29 U.S.C. § 1305(b)(2)(D). When
performing nen-trust-related functions funded out of the
revolving fund, PBGC is subject to provisions of law applic-
able to wholly-owned Government corporations unless it is
specifically or by necessary implication exempted by law.

See B-218441, August 8, 1985.

On the other hand, the law vests in PBGC the power to serve
as trustee for terminated plans. 29 U.S.C. § 1342. When
serving as trustee for a terminated plan, PBGC is serving
primarily the interest of the pension participants and bene-
ficiaries of the plan in the same manner and to the same
degree as a nongovernmental party appointed to the same
position. 29 U.S.C. § 1342(d)(1)(A)(i). For example, when
serving as trustee, PBGC may require the transfer of all of
the assets and records of the plan to itself as trustee, in-
vest the assets in accordance with the provisions of the

i/ We have been intormally advised by an official of the
PBGC that the current contract contalns a ceiling on
costs and fees which may be incurred during the year.
Once the ceiling is reached, PBGC approval is required
before outside counsel can incur adaitional costs or earn
additional fees. A similar limitation would be included
in the modified contract.
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plan, and operate the plan so as not to increase 1ts insur-
ance liability. Furthermore, upon application- and approval
of the court, PBGC may pay plan benefits, collect amounts due
the plan, litigate on behalf of the plan, liquidate plan
assets and recapture prior payments. See 29 U.S.C. § 1342(d)
generally for the powers of a trustee unaer ERISA. Appoint-
ment, retention and compensation of professional services
contractors which include attorneys are to be done by trust-
ees - in accordance with PBGC regulations. 29 U.S.C.

§ 1342(h)(2).4%/

When serving in its trustee capacity, PBGC 1is treated as if
it were a private fiauciary acting on behalf of the third
party beneficiaries and possesses the same authority and duty
to act as would a nongovernmental party if it were appointed
to that position. Thus, the laws applicable to expenditure
of appropriated funds by wholly-owned Government corporations
do not apply to PBGC when it is acting 1in its trustee capa-
city and is funded out of trust funds transferred to it in
order to perform the duties of a trustee under ERISA. 1In
this regard, we have advised the House Select Committee on
Aging of the House of Representatives that the PBGC is not
bound by the provisions of the Federal Acquisition Regulation
when contracting for investment management services for trust
-funds. B-217281-0:M., March 27, 1985.3/ '

. / .

Finally, when the PBGC serves as trustee for a plan its
reasonable expenses in administering, preserving or otherwise
managing the plan for the benefit of the participants or
beneficiaries are properly chargeable to trust assets. We
have been advised by a PBGC official that any recoveries
achieved through the litigation in question woula accrue to
the benefit of the trust funds and not to the direct benefit
of the United States.g/ Thus, PBGC's use of a portion of

the recovery to pay for professional services employed to

f/ This power is distinct from PBGC's authority generally to
employ attorneys. 29 U.S.C. § 1302(b)(6).

5/ Compare B-211149, December 12, 1985,

E/ Of course, to the extent these recoveries are available
to liquidate trust liability to participants and bene-
ficiaries, the PBGC's liability to participants and
beneficiaries for guaranteed benefits insured by the
PBGC would be reduced.
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"recover those assets on behalf of the participant and benefi-
ciaries would not violate the deposit requirements set forth
in 31 U.S.C. § 3702(b).// See 62 Comp. Gen. 251-52 (1982).

Consequently, we are unaware of any legal requirements or
public policy considerations which would serve to preclude
the PBGC when serving as trustee for a terminated plan from
employing professional services such as attorneys on a
contingent fee basis.

Comptrollen fGeneral

of the Unitea States

Z/ This provision requires each official or agent of the
Government who receives money for the use of the United
States to deposit the money to the credit of the Treasury
without any deductions on account of salaries, fees,
costs, charges, expenses or claims of any description
whatever. Once deposited, these funds may not be spent
except pursuant to an appropriation made by the Congress.
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