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DIGEST: 

Timber sale officer prooerlv reopened an oral 
auction after he had made an ambiquous 
announcement about the time remaining for 
submittinq bids that resulted in half the 
bidders losinq an opportunity to submit 
hiqher bids. 

Coultas Loqqinq, Inc. ((loultas), protests the oral 
auction procedures used by the Forest Service, U.S. Depart- 
ment of Aqriculture, in the to10 National Forest Borax 
Timber Sale. After announcinq that biddinq had closed with 
Coultas' bid, the sale officer extended the time for oral 
bidding because other bidders immediately expressed a desire 
to bid. Coultas still was the successful bidder, but wants 
the benefit of the lower price it offered before the auction 
was extended. 

The. oral auction included only those bidders who had 
previously submitted sealed, written bids meetinq a minimum 
acceptable bid price established by the announcement of the 
sale. Prior to beqinninq the auction, the sale officer 
advised the four participatinq bidders that after the 
correct total for the previous hiqh bid had been posted, 
there would be only 1 minute to submit a new bid. The 
bidders were further advised that an announcement would be 
made when 45 seconds of the minute had elapsed. Ridders 
were asked if they had any questions reqarding these 
instructions, and none was raised. 

After Coultas submitted the hiqh bid of S7.25 per 
thousand board feet the sale officer announced "45 seconds," 
and the l-minute period then elapsed without any further bid 
beinq submitted. The sale officer announced that biddinq 
was closed. Two of the bidders participatinq in the auction 
immediately protested, statinq that they believed the 
45-second announcement to mean that 45 seconds remained in 
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which to bid. Coultas and the remaininq hidder stated that 
they had understood the instruction to be that the 45-second 
announcement meant that 15 seconds remained for submittinq a 
bid. Coultas stated that if biddinq were reopened it would 
protest this action. The sale officer determined that in 
view of the misunderstandins of the rules and the desire of 
bidders to continue hiddinq, it was in the qovernment's best 
interest to clarify the qround rules and reopen the 
biddinq. After biddinq was resumed, Coultas was the 
eventual successful bidder with a price of Slrj.25. 

The Forest Service contends that the Sale was COndUCted 
in accordance with the applicable timber sale requlations 
and the general princinles of federal contract law. 
Pointinq out that 36 C.F.R. S 223.89(a) (1985) provides that 
sale procedures shall insure that "open and fair competi- 
tion" occurs and "that the Federal Government receives not 
less than fair market value for the public resource," the 
aqency contends that the fair market value of the sale had 
not been established prior to the reopeninq. The aqency 
further contends that in view of the confusion reqardinq the 
sale procedures, the sale officer acted reasonably in takinq 
time to clarify the biddinq rules and then resuminq 
biddinq. Coultas argues that reopenins the biddinq was 
improper since 1 minute had elapsed after Coultas' bid of 
s7.25, the sale officer alleqedly had announced the contract 
was awarded to cloultas, and all bidders had been instructed 
on the rules qoverninq the auction. 

We conclude that the sale officer's decision to reopen 
biddinq was proper. Rirst, as the Forest Service points 
out, the oral auction orocedures had to insure open and fair 
competition. 36 C.F.?. S 223.99(a). Althouqh the sale 
officer had instructed bidders that an announcement would be 
made 45 seconds into the biddinq period, that did not 
preclude other announcements. The announcement of "45 
seconds" was ambiquous reqardinq whether 45 seconds remained 
or had transpired in the l-minute biddinq period. Conse- 
quentlv, the four bidders were divided eaually in their 
understandinq of the time announcements, resultinq in two 
bidders losinq the opportunity to submit hiqher bids. The 
sale officer should have announced either that "45 seconds 
have elapsed" or "15 seconds remain." The procedures 
therefore were not adeauate to insure open and fair 
competition. 

Further, the auction itself did not effect a bindinq 
contract since applicable requlations provide that an award 
is made upon a satisfactory showinq of the hiqhest 
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bidder’s ability to meet financial requirements and any 
other conditions of sale, and that the Forest Service 
retains discretion to reject all bids or to reject 
individual bids under certain circumstances. see 36 C.F.?. 
$ 223.100. Given the confusinq announcement of the time for 
hiddina and the fact that the auction itself did not result 
in a bindinq contract, we do not think that the sale officer 
abused his discretion in clarifvinq the qround rules and 
reoneninq the biddinq. 

The protest is denied. 

ITan Cleve 
/I / / General Counsel 




