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GAO'S r e v i e w  o f  a g e n c y  s e l e c t i o n  o f  a n  
a r c h i t e c t - e n g i n e e r  ( A - E )  c o n t r a c t o r  is 
l i m i t e d  t o  e x a m i n i n g  whe the r  t h e  s e l e c t i o n  is  
r e a s o n a b l e .  GAO w i l l  q u e s t i o n  t h e  a g e n c y ' s  
j u d g m e n t  o n l y  i f  i t  is shown t o  be a r b i t r a r y .  
s p e c u l a t i o n  t h a t  a g e n c y  c o n s i d e r e d  t h ree  o f  
f i v e  A-E f i r m s  selected f o r  i n t e r v i e w s  too 
s m a l l  is d e n i e d  a s  b e i n g  u n s u p p o r t e d  by t h e  
e v i d e n c e  c o n t a i n e d  i n  t h e  record. 

Ground of p r o t e s t  raised f o r  f i r s t  t i m e  i n  
comments o n  a g e n c y  r e p o r t  is u n t i m e l y  when 
n o t  raised w i t h i n  1 0  d a y s  o f  when protester 
knew or s h o u l d  h a v e  known b a s i s  o f  p r o t e s t .  

A l b e r t  C .  M a r t i n  a n d  A s s o c i a t e s / D a n i e l ,  Mann, J o h n s o n  
a n d  M e n d e n h a l l  (ACMA/DMJM) p r o t e s t s  t h e  G e n e r a l  S e r v i c e s  
A d m i n i s t r a t i o n ' s  ( G S A ' s )  s e l e c t i o n  o f  W e l t o n  B e c k e t t  
Associates a s  t h e  f i r m  w i t h  w h i c h  t o  n e g o t i a t e  a n  archi tect-  
e n g i n e e r  ( A - E )  c o n t r a c t  f o r  t h e  d e s i g n  o f  t h e  new F e d e r a l  
C o u r t h o u s e  a n d  O f f i c e  B u i l d i n g  i n  Los A n g e l e s ,  C a l i f o r n i a .  
ACMA/DMJM c o n t e n d s  t h a t  G S A  d i d  n o t  o b t a i n  a d e q u a t e  t e c h n i -  
c a l  c o m p e t i t i o n  as r e q u i r e d  by t h e  B r o o k s  A c t ,  40 U.S.C. 
(5 541-544 ( 1 9 8 2 ) ,  w h i c h  g o v e r n s  t h e  p r o c u r e m e n t  o f  A-E 
s e r v i c e s ,  a n d  d i d  n o t  f o l l o w  t h e  e v a l u a t i o n  c r i t e r i a  
p u b l i s h e d  i n  t h e  C o m m e r c e  B u s i n e s s  D a i l y  ( C B D ) .  

W e  d e n y  t h e  p r o t e s t  i n  p a r t  a n d  d i s m i s s  it i n  p a r t .  

G e n e r a l l y ,  u n d e r  t h e  s e l e c t i o n  p r o c e d u r e s  s e t  f o r t h  i n  
t h e  Brooks  A c t  a n d  i n  t h e  i m p l e m e n t i n g  r e g u l a t i o n s  i n  
t h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  48 C.F.R.  
S S  36.600-36.609 ( 1 9 8 4 ) ,  t h e  c o n t r a c t i n g  a g e n c y  mus t  
p u b l i c l y  a n n o u n c e  r e q u i r e m e n t s  f o r  A-E s e r v i c e s .  An A-E 
e v a l u a t i o n  board set  u p  by  t h e  a g e n c y  e v a l u a t e s  t h e  A-E 
p e r f o r m a n c e  d a t a  a n d  s t a t e m e n t s  o f  q u a l i f i c a t i o n s  a l r e a d y  
o n  f i l e ,  a s  w e l l  a s  those s u b m i t t e d  i n  r e s p o n s e  t o  t h e  
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a n n o u n c e m e n t  o f  t h e  p a r t i c u l a r  p ro j ec t .  The  b o a r d  t h e n  m u s t  
c o n d u c t  " d i s c u s s i o n s  w i t h  n o  less t h a n  t h r e e  f i r m s  r e g a r d i n g  
a n t i c i p a t e d  c o n c e p t s  a n d  t h e  r e l a t i v e  u t i l i t y  o f  a l t e r n a t i v e  
m e t h o d s  o f  a p p r o a c h  f o r  f u r n i s h i n g  t h e  r e q u i r e d  s e r v i c e . "  
40 U.S.C.  S 543 .  The  f i r m s  se lec ted  f o r  d i s c u s s i o n s  s h o u l d  
i n c l u d e  " a t  l e a s t  t h r e e  o f  t h e  most h i g h l y  q u a l i f i e d  f i r m s . "  
FAR, S 3 6 . 6 0 2 - 3 ( c ) .  T h e r e a f t e r ,  t h e  board recommends t o  t h e  
s e l e c t i o n  o f f i c i a l  i n  order o f  p r e f e r e n c e  no  l ess  t h a n  t h r e e  
f i r m s  deemed most h i g h l y  q u a l i f i e d .  

The s e l e c t i o n  o f f i c i a l  t h e n  m u s t  m a k e  t h e  f i n a l  
s e l e c t i o n  i n  o r d e r  o f  p r e f e r e n c e  o f  t h e  f i r m s  most q u a l i f i e d  
t o  p e r f o r m  t h e  r e q u i r e d  w o r k .  N e g o t i a t i o n s  are  h e l d  w i t h  
t h e  f i r m  r a n k e d  f i r s t .  I f  t h e  a g e n c y  is u n a b l e  t o  a g r e e  
w i t h  t h a t  f i r m  as  t o  a f a i r  a n d  r e a s o n a b l e  p r i c e ,  n e g o t i a -  
t i o n s  a r e  t e r m i n a t e d  a n d  t h e  s e c o n d  r a n k e d  f i r m  is i n v i t e d  
t o  s u b m i t  i t s  p r o p o s e d  f e e .  

ACMA/DMJM p r o t e s t s  t h a t  t h r e e  o f  t h e  f i v e  f i r m s  
selected f o r  i n t e r v i e w s  h e r e  were d r o p p e d  f r o m  f i n a l  con-  
s i d e r a t i o n  b e c a u s e  t h e y  d i d  n o t  h a v e  s u f f i c i e n t  r e s o u r c e s  t o  
a d e q u a t e l y  p e r f o r m  t h e  work .  T h u s ,  a c c o r d i n g  t o  ACMA/DMJM, 
o n l y  t w o  f i r m s  were c o n s i d e r e d  f o r  award, a n d  o n e  was n o t  
e l i g i b l e  u n d e r  G S A ' s  r u l e s  f o r  d i s t r i b u t i n g  w o r k  s i n c e  GSA 
had r e c e n t l y  awarded t h e  f i r m  a $ 3 5  m i l l i o n  p r i s o n  d e s i g n  
p r o j e c t .  ACMA/DMJM c o n c l u d e s  t h a t  GSA d i d  n o t  o b t a i n  ade- 
q u a t e  t e c h n i c a l  c o m p e t i t i o n  when t h r e e  o f  t h e  f i v e  f i r m s  
selected f o r  i n t e r v i e w s  were s u b s e q u e n t l y  considered too 
smal l ,  w h i l e  i t s  j o i n t  v e n t u r e ,  composed o f  t h e  two l a r g e s t  
A - E ' s  i n  Los A n g e l e s ,  w a s  n o t  c o n s i d e r e d  f o r  i n t e r v i e w s .  

G S A  reports t h a t  i t  a n n o u n c e d  i ts  i n t e n t i o n  t o  c o n t r a c t  
f o r  t h e s e  A-E s e r v i c e s  i n  t h e  CBD a n d  i n v i t e d  a l l  i n t e r e s t e d  
q u a l i f i e d  f i r m s  t o  s u b m i t  s t a n d a r d  f o r m s  254 a n d  255 o u t -  
l i n i n g  t h e i r  q u a l i f i c a t i o n s  f o r  t h e  p ro j ec t .  GSA's R e g i o n a l  
S c r e e n i n g  a n d  S l a t e  S e l e c t i o n  B o a r d  r e v i e w e d  t h e  f o r m s  o f  
t h e  18 f i r m s  w h i c h  r e s p o n d e d  t o  t h e  CBD a n n o u n c e m e n t .  Two 
f i r m s  were e l i m i n a t e d  f o r  b e i n g  o u t s i d e  Los A n g e l e s  C o u n t y  
a n d ,  t h e r e f o r e ,  n o t  i n  t h e  a rea  o f  c o n s i d e r a t i o n .  The 
r e g i o n a l  b o a r d ,  u s i n g  t h e  s t a t e d  e v a l u a t i o n  c r i t e r i a ,  s c o r e d  
t h e  r e m a i n i n g  f i r m s  a n d  recommended t h e  f i v e  h i g h e s t  r a n k e d  
f i r m s  f o r  i n t e r v i e w s .  ACMA/DMJM w a s  n o t  among t h o s e  f i v e  
f i r m s .  A Nat ional  A-E E v a l u a t i o n  P a n e l ,  composed o f  i n d i -  
v i d u a l s  who had  n o t  s e r v e d  o n  t h e  r e g i o n a l  board,  c o n d u c t e d  
i n t e r v i e w s  a n d  s e l e c t e d  t h r e e  f i r m s  deemed m o s t  h i g h l y  
q u a l i f i e d  t o  p e r f o r m  t h e  r e q u i r e d  s e r v i c e s .  GSA chose 
W e l t o n  B e c k e t t  Associates a s  t h e  most q u a l i f i e d  f i r m  a n d  
n o t i f i e d  i t  by l e t t e r  d a t e d  December 1 9 ,  1 9 8 5 .  GSA a l so  
n o t i f i e d  ACMA/DMJM t h a t  i t  had n o t  b e e n  s e l ec t ed  a n d  
p r o v i d e d  a d e b r i e f i n g  on  J a n u a r y  6 ,  1986 .  
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Our r e v i e w  o f  t h e  a g e n c y  s e l e c t i o n  o f  a n  A-E c o n t r a c t o r  
is l i m i t e d  t o  e x a m i n i n g  w h e t h e r  t h a t  s e l e c t i o n  is 
reasonable. W e  w i l l  q u e s t i o n  t h e  a g e n c y ' s  j u d g m e n t  o n l y  i f  
i t  is shown t o  be a r b i t r a r y .  L e y e n d e c k e r  & C a v a z o s ,  
B-194762, S e p t .  2 4 ,  1 9 7 9 ,  79-2 C.P.D. ?I 217. I n  t h i s  
r e a a r d ,  t h e  protester  bears t h e  b u r d e n  o f  a f f i r m a t i v e l y  - 
p r o v i n g  i t s  case.  D h i l l o n  E n g i n e e r s ,  I n c . ,  B-209687, 
Mar. 1 6 ,  1 9 8 3 ,  83-1 C .P .D .  11 268.  

Our r e v i e w  o f  t h e  record h e r e  shows  t h a t  ACMA/DMJM's 
a l l e g a t i o n  t h a t  t h r e e  f i r m s  were d r o p p e d  f r o m  f i n a l  con-  
s i d e r a t i o n  b e c a u s e  t h e y  d i d  n o t  h a v e  s u f f i c i e n t  r e s o u r c e s  t o  
p e r f o r m  t h e  w o r k  is  e n t i r e l y  u n s u p p o r t e d  by e v i d e n c e .  A l l  
f i v e  f i r m s  selected f o r  i n t e r v i e w s  were c o n s i d e r e d  q u a l i -  
f i e d ;  t h r e e  o f  t h e  f i v e  were recommended t o  G S A ' s  R e g i o n a l  
A d m i n i s t r a t o r  a s  most h i g h l y  q u a l i f i e d ,  a n d  t h e  t o p  r a n k e d  
f i r m  was selected t o  p e r f o r m  t h e  A-E s e r v i c e s .  

R e g a r d i n g  ACMA/DMJM's  c o n t e n t i o n  t h a t  u n d e r  GSA's r u l e s  
f o r  d i s t r i b u t i o n  of w o r k ,  one o f  t h e  t o p  f i v e  r a n k e d  f i r m s  
was i n e l i g i b l e  f o r  award b e c a u s e  i t  had  r e c e n t l y  b e e n  
a w a r d e d  a n o t h e r  c o n t r a c t ,  GSA r e s p o n d s  t h a t  t h e r e  is no 
s t a t u t o r y  r e q u i r e m e n t  or G S A  p o l i c y  w h i c h  res t r ic ts  a f i r m  
f r o m  h a v i n g  more t h a n  o n e  c o n t r a c t  a t  a t i m e .  W e  a l s o  are 
unaware  o f  a n y  s u c h  r e s t r i c t i o n .  See Y .  T .  Huang & A s s o -  
c i a t e s ,  I n c . ,  8 -217122;  B-217126, Feb.  2 1 ,  1 9 8 5 ,  85-1 
C.P.D. 11 220.  

- 

I n  i t s  comments o n  t h e  a g e n c y  r e p o r t ,  ACMA/DMJM asserts 
t h a t  a t  a J a n u a r y  6 ,  1 9 8 6 ,  d e b r i e f i n g ,  i t  l e a r n e d  GSA had  
n o t  d e v e l o p e d  a n  o p i n i o n  of t h e  s i z e  of t h e  d e s i g n  s t a f f  
r e q u i r e d  f o r  t h e  p r o j e c t  a n d  had  e v a l u a t e d  f i r m s  w i t h o u t  
c o n s i d e r i n g  t h e  p u b l i s h e d  r e q u i r e m e n t s  f o r  a n  e x i s t i n g  
d e s i g n  p r o d u c t i o n  o f f i c e  w i t h i n  t h e  g e o g r a p h i c  l i m i t a t i o n  o f  
Los A n g e l e s  C o u n t y  and f o r  a c a p a b i l i t y  t o  p e r f o r m  8 0  per- 
c e n t  o f  a l l  c o n t r a c t  s e r v i c e s .  ACMA/DMJM c o n t e n d s  t h a t  GSA 
was a r b i t r a r y  i n  i ts select ion p r o c e d u r e  by i g n o r i n g  t h e  
s i z e  o f  t h e  d e s i g n  s t a f f  r e q u i r e d .  

P r o t e s t  a r g u m e n t s  n o t  r a i s e d  i n  a p r o t e s t e r ' s  i n i t i a l  
s u b m i s s i o n  m u s t  i n d e p e n d e n t l y  s a t i s f y  t h e  t i m e l i n e s s  
r e q u i r e m e n t s  o f  o u r  B i d  P r o t e s t  R e g u l a t i o n s ,  4 C .F .R .  p a r t  
2 1  ( 1 9 8 5 ) .  R a d i o n i c  Hi-Tech ,  I n c . ,  8 -219116,  Aug. 26 ,  1 9 8 5 ,  
85-2 C.P.D. 11 230.  P r o t e s t s  based o n  o t h e r  t h a n  a l l e g e d  
s o l i c i t a t i o n  d e f e c t s  m u s t  be f i l e d ,  mean ing  r e c e i v e d ,  n o t  
l a t e r  t h a n  10  d a y s  a f t e r  t h e  bas i s  o f  p r o t e s t  is known or  
s h o u l d  h a v e  b e e n  known, w h i c h e v e r  is e a r l i e r .  4 C . F . R .  
§ 2 1 . 2 ( a ) ( 2 ) .  Here, ACMA/DMJM l e a r n e d  o f  t h i s  b a s i s  o f  
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pro te s t  d u r i n g  t h e  J a n u a r y  6 d e b r i e f i n g ,  b u t  d i d  n o t  ra ise  
t h i s  b a s i s  u n t i l  i t  commented o n  t h e  a g e n c y  r e p o r t .  S i n c e  
w e  d i d  n o t  r e c e i v e  ACMA/DMJM's comments  u n t i l  March 1 4 ,  
1 9 8 6 ,  t h i s  b a s i s  is c l e a r l y  u n t i m e l y  a n d  w i l l  n o t  b e  
c o n s i d e r e d .  ABC B u i l d i n g  S e r v i c e s ,  B-220320, J a n .  2 7 ,  1 9 8 6 ,  
86-1  C.P.D. 11 91. 

The p ro te s t  is d e n i e d  i n  p a r t  a n d  d i s m i s s e d  i n  p a r t .  

H a r r y  
G e n e r a l  C o u n s e l  




