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MATTER OF: E r i k  Brett Sager 

Employee  of t h e  Department of t h e  Interior 
received e r r o n e o u s  p a y m e n t s  for a c o s t - o f -  
l i v i n g  a l l o w a n c e  i n  A l a s k a  a f t e r  h e  h a d  
b e e n  c o n v e r t e d  to a wage grade e m p l o y e e .  
The  e m p l o y e e  was o n  n o t i c e  f r o m  h i s  N o t i -  
f i c a t i o n  of P e r s o n n e l  A c t i o n  Form a n d  
s h o u l d  h a v e  otherwise known t h a t  wage 
grade e i n p l o y e e s  were n o t  e l i g i b l e  f o r  t h e  
a l l o w a n c e .  S i n c e  h i s  leave a n d  e a r n i n g s  
s t a t e m e n t s  f o r  t h e  period r e f l e c t e d  t h a t  
h e  was b e i n g  paid t h e  a l l o w a n c e ,  h e  is n o t  
w i t h o u t  f a u l t  i n  t h e  matter a n d  t h e  deb t  
may n o t  be waived. 

T h i s  a c t i o n  is i n  r e s p o n s e  t o  a r e q u e s t  f r o m  E r i k  B r e t t  
Sager for r e c o n s i d e r a t i o n  of o u r  Claims G r o u p ' s  November 15, 
1984 d e n i a l  of h i s  r e q u e s t  f o r  w a i v e r .  Mr. Sager was erro- 
n e o u s l y  pa id  a c o s t - o f - l i v i n g  a l l o w a n c e  to  w h i c h  h e  was n o t  
e n t i t l e d .  O u r  C l a i m s  Group d e n i e d  w a i v e r  of t h e  o v e r p a y -  
m e n t .  W e  a f f i r m  t h a t  d e c i s i o n .  

Mr. Sager is a n  employee of t h e  U n i t e d  S t a t e s  Depart- 
m e n t  of t h e  I n t e r i o r ,  B u r e a u  of Land Management .  W h i l e  
e m p l o y e d  a s  d M i s c e l l a n e o u s  Documen t s  E x a m i n e r  (GS-0963-06) 
i n  A n c h o r a g e ,  Alaska,  h e  was promoted a n d  c o n v e r t e d  t o  a n  
E l e c t r o n i c  D i g i t a l  C o m p u t e r  M e c h a n i c  (WG-2608-8), e f € e c t i v e  
J a n u a r y  9, 1983. Upon b e i n g  c o n v e r t e d  to  a wage grade 
p o s i t i o n ,  Mr. Sager became i n e l i g i b l e  f o r  t h e  c o s t - o f - l i v i n g  
a l l o w a n c e  w h i c h  h e  h a d  b e e n  r e c e i v i n g  as a G e n e r a l  S c h e d u l e  
employee. Due t o  a n  a d m i n i s t r a t i v e  e r ror ,  t h e  
c o s t - o f - l i v i n g  a l l o w a n c e  was n o t  t e r m i n a t e d  f o r  f i v e  p a y  
periods a f t e r  t h e  c o n v e r s i o n .  M r .  Sager r e c e i v e d  a t o t a l  
o v e r p a y m e n t  of $1,119.60 for t h e  per iod  b e t w e e n  J a n u a r y  9 ,  
1983, a n d  March  19, 1983. 

I n  A p r i l  1983, Mr. Sager was n o t i f i e d  o f  t h e  over- 
p a y m e n t .  He h a s  r e q u e s t e d  waiver of t h e  t o t a l  a m o u n t .  The  
a g e n c y  r e c o m m e n d s  d e n i a l  of t h e  w a i v e r  b e c a u s e  Mr. Saqer had 
worked  for s e v e r a l  y e a r s  i n  Alaska a t  t h e  time of t h e  
c o n v e r s i o n  a n d  knew or  s h o u l d  h a v e  known t h a t  waqe g r a d e  
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e m p l o y e e s  are n o t  e n t i t l e d  to t h e  c o s t - o f - l i v i n g  a l l o w a n c e  
and h i s  leave a n d  e a r n i n g s  s t a t e m e n t s  c l e a r l y  reflected t h a t  
t h e  c o s t - o f - l i v i n g  a l l o w a n c e  was b e i n g  paid.  I n  a d d i t i o n ,  
t h e  a g e n c y  p o i n t s  o u t  t h a t  Mr. Sager 's  o r i g i n a l  Not i f icat ion 
of p e r s o n n e l  A c t i o n  form, a p p o i n t i n g  h i m  t o  t h e  G e n e r a l  
S c h e d u l e  p o s i t i o n ,  l i s ted h i s  e l i g i b i l i t y  for t h e  cost-of- 
l i v i n g  a l l o w a n c e ,  w h i l e  t h e  a p p o i n t m e n t  form for t h e  wage 
grade  p o s i t i o n  d i d  n o t  i n d i c a t e  h e  was e l iq ib le  f o r  t h e  
a l l o w a n c e .  T h e r e f o r e ,  t h e  a g e n c y  p o s i t i o n  is t h a t  h e  s h o u l d  
h a v e  known t h a t  h e  was r e c e i v i n g  e r r o n e o u s  o v e r p a y m e n t s  a n d  
t h u s  was n o t  w i t h o u t  f a u l t  i n  t h e  matter.  

S e c t i o n  5584  o f  t i t l e  5 ,  U n i t e d  S t a t e s  Code, p r o v i d e s  
a u t h o r i t y  f o r  w a i v i n g  claims f o r  e r r o n e o u s  p a y m e n t s  o f  p a y  
a n d  c e r t a i n  a l l o w a n c e s  made to  s p e c i f i e d  F e d e r a l  e m p l o y e e s  
i f  c o l l e c t i o n  o f  t h e  claim would  be a g a i n s t  e q u i t y  a n d  good 
c o n s c i e n c e  a n d  n o t  i n  t h e  best i n t e r e s t s  of t h e  U n i t e d  
S t a t e s .  G e n e r a l l y  t h e s e - c r i t e r i a  are met by a f i n d i n g  t h a t  
t h e  claim arose €rom a n  a d m i n i s t r a t i v e  error w i t h  no i n d i c a -  
t i o n  of  f r a u d ,  m i s r e p r e s e n t a t i o n ,  f a u l t  or lack of good 
f a i t h  o n  t h e  p a r t  o f  t h e  e m p l o y e e  or a n y  o ther  p e r s o n  h a v i n g  
a n  i n t e r e s t  i n  o b t a i n i n g  t h e  w a i v e r .  

F a u l t  a s  used i n  t h i s  s t a t u t o r y  p r o v i s i o n  is n o t  
n e c e s s a r i l y  a matter o f  precise d e f i n i t i o n  b u t  m u s t  be 
d e t e r m i n e d  b y  a n  a n a l y s i s  of a l l  p e r t i n e n t  f a c t s  n o t  only 
those g i v i n g  r ise  to  t h e  o v e r p a y m e n t ,  b u t  those i n d i c a t i n g  
w h e t h e r  t h e  e m p l o y e e  r e a s o n a b l y  c o u l d  h a v e  b e e n  expected to  
h a v e  b e e n  aware t h a t  a n  error h a d  b e e n  made. I f ,  u n d e r  t h e  
c i r c u m s t a n c e s ,  a r e a s o n a b l e  p e r s o n  w o u l d  h a v e  made i n q u i r y  
a s  t o  t h e  c o r r e c t n e s s  O E  t h e  p a y m e n t  a n d  t h e  e m p l o y e e  
i n v o l v e d  d i d  n o t ,  t h e n  t h e  e m p l o y e e  c o u l d  n o t  be sa id  t o  be 
free f r o m  f a u l t .  Raymond W. S .  L a u ,  8-203458 ,  S e p t e m b e r  2 9 ,  
1981 .  

Mr. Saqer i n d i c a t e s  t h a t  when h e  r e c e i v e d  h i s  f i r s t  
p a y c h e c k ,  h e  c o m p a r e d  i t  w i t h  t h a t  of a f e l l o w  e m p l o y e e  who 
had a l so  b e e n  c o n v e r t e d  t o  a wage g r a d e  p o s i t i o n ,  b u t  d i d  
n o t  c h e c k  w i t h  a p p r o p r i a t e  p a y  o f f i c i a l s  a n d  a p p a r e n t l y  d i d  
n o t  r ev iew h i s  l e a v e  and e a r n i n g s  s t a t e m e n t .  When Mr. Sager 
r e c e i v e d  $ 1 3 5  o v e r  h i s  e x p e c t e d  base pay d u r i n q  each o f  t h e  
f i r s t  t w o  p a y  per iods a n d  r e c e i v e d  n e a r l y  $300 i n  e x c e s s  of 
t h e  a m o u n t  h e  should h a v e  e x p e c t e d  i n  each of t h e  three 
f o l l o w i n g  p a y  per iods ,  h e  s h o u l d  h a v e  b e e n  a le r ted  t h a t  h e  
was b e i n g  o v e r p a i d .  
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Mr. s ger st tes that he could not r sonably have been 
expected to suspect an overpayment since he was not told it 
was his responsibility to review the Notification of 
Personnel Action and compare it with his leave and earnings 
statements for discrepancies. He also argues that since the 
error was administrative and outside the scope of his duties 
he should not be responsible for the overpayment. 

In this regard we have consistently held that leave and 
earnings statements are distributed to Government employees 
in part so that they may check for administrative error on 
the part of the Government. See, e.q., Arthur Weiner, 
3-184480, May 20, 1976. The employee who has been given the 
means to verify the correctness of his paychecks and has 
failed to do so, is not without fault in the matter. 

It is our view that under these circumstances Mr. Sager 
should have been aware of the overpayment and should have 
brought it to the attention of the proper authority 
immediately. Thus, he is not without fault in the matter. 
Accordinqly, we sustain the action of our Claims Group in 
denying Yr. Sager's request for waiver. 

&Comptroller k u k  &-+ Ge era1 

1 of the United States 
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