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F e d e r a l  c i v i l i a n  employees  who l e a v e  t h e i r  
p o s i t i o n s  to pur sue  m i l i t a r y  careers a re  
e l i g i b l e  unde r  r e g u l a t i o n  €or a r e c r e d i t  
of t h e i r  c i v i l  s e r v i c e  s i c k  l e a v e  a f t e r  
t he i r . r e t i r emen t  from m i l i t a r y  s e r v i c e ,  i f  
t h e y  a r e  reemployed i n  a c i v i l i a n  c a p a c i t y  
by t h e  Government w i t h i n  t h e  f o l l o w i n g  
3 y e a r s .  Hence, a n  i n d i v i d u a l  who l e f t  
c i v i l  s e r v i c e  employment when c a l l e d  to  
a c t i v e  m i l i t a r y  d u t y ,  and who was subse-  
q u e n t l y  r e t i r e d  from m i l i t a r y  s e r v i c e  
a f t e r  c o m p l e t i n g  20 y e a r s '  a c t i v e  d u t y ,  
may be a l l o w e d  a r e c r e d i t  of h i s  c i v i l  
s e r v i c e  s i c k  l e a v e  b a l a n c e  upon h i s  reem- 
ployment  a s  a c i v i l i a n  1 y e a r  l a t e r .  The 
f a c t  t h a t  h e  had a 2-month break  i n  ser- 
v i c e  d u r i n g  h i s  m i l i t a r y  c a r e e r  is i m m a -  
t e r i a l ,  s i n c e  o n l y  a break i n  s e r v i c e  i n  
excess' of 3 y e a r s  c o u l d  have  o p e r a t e d  t o  
e x t i n g u i s h  h i s  leave r e s t o r a t i o n  r i g h t s .  

Mr. Roberto D e  L a  Cruz  r e q u e s t s  r e c r e d i t  of c i v i l  ser- 
v i c e  s i c k  l e a v e  h e  e a r n e d  d u r i n g  h i s  f e d e r a l  c i v i l i a n  
employment be tween 1952 and 1962, p r e d i c a t e d  on h i s  
r e t i r e m e n t  from m i l i t a r y  s e r v i c e  i n  1979 and h i s  reemploy- 
ment i n  a c i v i l i a n  c a p a c i t y  by t h e  Government i n  1980. On 
t h e  b a s i s  o f  t h e  f a c t s  p r e s e n t e d ,  and t h e  a p p l i c a b l e  f e d e r a l  
r e g u l a t i o n s ,  w e  c o n c l u d e  t h a t  M r .  D e  L a  Cruz '  a p p l i c a t i o n  
s h o u l d  be approved .  

Background 

M r .  D e  L a  Cruz was a f e d e r a l  c i v i l  s e r v i c e  employee 
between 1952 and 1962. H e  had p r e v i o u s l y  s e r v e d  3 y e a r s  of 
m i l i t a r y  s e r v i c e ,  and i n  1 9 6 2  h e  was r e c a l l e d  t o  a c t i v e  
m i l i t a r y  d u t y  w i t h  t h e  A i r  Force. H e  remained  o n  a c t i v e  
d u t y  d u r i n g  t h e  f o l l o w i n g  17 y e a r s  u n t i l  1979,  when h e  
a p p l i e d  fo r  m i l i t a r y  retirement based  o n  h i s  c o m p l e t i o n  of 
20  y e a r s '  t o t a l  a c t i v e  s e r v i c e .  
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I n  1 9 8 0 ,  a p p r o x i m a t e l y  1 y e a r  a f t e r  h i s  r e t i r e m e n t  from 
m i l i t a r y  s e r v i c e ,  Mr. D e  L a  C r u z  r e c e i v e d  a n  a p p o i n t m e n t  t o  
a c i v i l  s e r v i c e  p o s i t i o n  w i t h  t h e  A i r  F o r c e .  H e  t h e n  
a p p l i e d  f o r  r e s t o r a t i o n  o f  t h e  u n u s e d  c i v i l  s e r v i c e  s i c k  
l e a v e  w i t h  wh ich  h e  h a d  b e e n  c r e d i t e d  a t  t h e  time of h i s  
r e c a l l  t o  m i l i t a r y  d u t y  i n  1 9 6 2 .  

Issues 

The  c o n c e r n e d  A i r  Force o f f i c i a l s  r e c o g n i z e  t h a t  
f e d e r a l  c i v i l i a n  e m p l o y e e s  who a r e  c a l l e d  t o  m i l i t a r y  ser- 
v i c e  may l a t e r  be e l i g i b l e  €or r e s t o r a t i o n  of t h e i r  unused  
c i v i l i a n  l e a v e  i f  t h e y  a r e  r e e m p l o y e d  i n  t h e  c i v i l  s e r v i c e  
w i t h i n  3 y e a r s  of t h e i r  s e p a r a t i o n  from a c t i v e  m i l i t a r y  
d u t y .  The  o f f i c i a l s  a l s o  i n d i c a t e  t h a t  w h i l e  no  c e r t i f i c a -  
t i o n  c a n  now be  located s h o w i n g  t h e  number of s i c k  l e a v e  
h o u r s  Mr. D e  L a  C r u z  had a t  t h e  time h e  r e t u r n e d  t o  m i l i t a r y  
d u t y  i n  1 9 6 2 ,  t h e y  w i l l  n e v e r t h e l e s s  be ab le  t o  r e c o n s t r u c t  
h i s  s i c k  l e a v e  a c c o u n t  and  compute t h e  number of h o u r s  t o  be 
recred i ted  i f  h i s  a p p l i c a t i o n  f o r  a r e s t o r a t i o n  of l e a v e  may 
p r o p e r l y  be a p p r o v e d .  

The  A i r  Force o f f i c i a l s  e s s e n t i a l l y  i n d i c a t e  t h a t  t h e i r  
d o u b t s  i n  t h i s  mat te r  arose b e c a u s e  Mr. De Ca C r u z  was n o t  
r e q u i r e d  t o  s e r v e  and  d i d  not s e r v e  o n  a c t i v e  m i l i t a r y  d u t y  
c o n t i n u o u s l y  b e t w e e n  1 9 6 2  and 1979 .  R a t h e r ,  h e  was 
s e p a r a t e d  from a c t i v e  d u t y  o n  J u l y  3 0 ,  1971 ,  and  h e  t h e n  
r e e n t e r e d  a c t i v e  d u t y  o n  h i s  own i n i t i a t i v e  o n  October 1 3 ,  
1971 ,  a f t e r  a break i n  s e r v i c e  o f  more t h a n  2 mon ths .  The  
o f f i c i a l s  q u e s t i o n  w h e t h e r  h i s  s e p a r a t i o n  f r o m  m i l i t a r y  
s e r v i c e  o n  J u l y  3 0 ,  1971 ,  a n d  h i s  e l ec t ion  n o t  t o  seek 
r e e m p l o y m e n t  i n  t h e  c i v i l  s e r v i c e  w i t h i n  3 y e a r s  o f  t h a t  
d a t e  may h a v e  operated t o  e x t i n g u i s h  h i s  l e a v e  r e s t o r a t i o n  
r i g h t s .  

A n a l v s i s  and C o n c l u s i o n  

C h a p t e r  6 3  of t i t l e  5 ,  U n i t e d  S t a t e s  Code, a u t h a r i z e s  
c i v i l  s e r v i c e  e m p l o y e e s  t o  accrue s i c k  l e a v e  a t  t h e  r a t e  of 
o n e - h a l f  d a y  f o r  each  b i w e e k l y  p a y  p e r i o d ,  a n d  p r o v i d e s  t h a t  
s i c k  l e a v e  n o t  used by  a n  e m p l o y e e  m y  accumulate for  use i n  
s u c c e e d i n g  y e a r s .  See 5 U.S .C .  6 3 0 7 ( a )  and  ( b ) .  T h e  
O f f i c e  of P e r s o n n e l  Management i s  a s s i g n e d  b r o a d  r e s p o n s i -  
b i l i t y  f o r  p r e s c r i h i n q  r e g u l a t i o n s  n e c e s s a r y  for  t h e  admin-  
i s t r a t i o n  of a n n u a l  a n d  s i c k  l e a v e .  See 5 U . S . C .  S 6 3 1 1 .  
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L o n g s t a n d i n g  i m p l e m e n t i n g  r e g u l a t i o n s  adopted b y  t h e  
O f f i c e  of  P e r s o n n e l  Manaqement to  g o v e r n  t h e  r e c r e d i t i n g  o f  
l e a v e  of e m p l o y e e s  f o l l o w i n g  per iods  of m i l i t a r y  s e r v i c e ,  
c u r r e n t l y  c o n t a i n e d  i n  Pa r t  630 o f  t i t l e  5 ,  Code o f  F e d e r a l  
R e q u l a t i o n s ,  p r o v i d e  t h a t :  

"When a n  e m p l o y e e  l e a v e s  h i s  c i v i l i a n  
p o s i t i o n  to  e n t e r  t h e  m i l i t a r y  s e r v i c e ,  t h e  
a g e n c y  s h a l l  c e r t i f y  h i s  l e a v e  a c c o u n t  €or 
c red i t  o r  c h a r g e .  When t h e  e m p l o y e e  is: 

* * * * * 

" ( b )  R.eemployed i n  a p o s i t i o n  u n d e r  
s u b c h a p t e r  I of chap te r  6 3  of t i t l e  5 ,  U n i t e d  
S t a t e s  Code, n o t  more t h a n  3 y e a r s  a f t e r  h i s  
s e p a r a t i o n  f r o m  a c t i v e  m i l i t a r y  d u t y ;  

" t h e  a g e n c y  i n  wh ich  h e  i s  restored or 
r e e m p l o y e d  s h a l l  r e e s t a b l i s h  t h e  c e r t i f i e d  
l e a v e  a c c o u n t  a s  a c r e a i t  or  cha rge . ' '  
5 C . F . Q .  .S 630.504. 

X e  h a v e  h e l d  t h a t  u n d e r  this p r o v i s i o n  of t h e  r e g u l a t i o n s ,  
p e r s o n s  r e e m p l o y e d  i n  a c i v i l i a n  c a p a c i t y  w i t h i n  3 y e a r s  o f  
t h e i r  r e t i r e m e n t  from m i l i t a r y  s e r v i c e  may be al lowed 
r e s t o r a t i o n  of t h e  s i c k  l e a v e  credited to  t h e m  many years  
e a r l i e r  a t  t h e  t i m e  t h e y  l e f t  t h e i r  c i v i l i a n  p o s i t i o n s  t o  
p u r s u e  an a c t i v e  d u t y  m i l i t a r y  career, i f  s u r v i v i n g  records 
o r  o t h e r  a v a i l a b l e  sources of i n f o r m a t i o n  p r o v i d e  a s u f f i -  
c i e n t  b a s i s  f o r  c e r t i f i c a t i o n  o f  t h e i r  p r io r  l e a v e  ba l -  
a n c e s .  See J o h n  H.  A d a m s ,  8 -209769,  March 2 8 ,  1983 ;  and  F3-164220, September m 6 8 .  1 

In t h e  p r e s e n t  case,  Yr. De L a  C r u z  l e f t  h i s  c i v i l  
s e r v i c e  e n p l o y m e n t  i n  1962 and pursued  a n  a c t i v e  d u t y  
m i l i t a r y  career i n  t h e  A i r  F o r c e .  I l u r i n g  t h e  f o l l o w i n g  
1 7  y e a r s  h e  h a d  a n  o p p o r t u n i t y  t o  l e a v e  m i l i t a r y  s e r v i c e ,  
and  h e  a p p a r e n t l y  had  to  e l e c t  w h e t h e r  t o  c o n t i n u e  a m i l i -  
t a r y  career, to  r e t u r n  t o  c i v i l  s e r v i c e  employmen t ,  or t o  
t u r n  to  some o t h e r  e n d e a v o r .  In our v i e w ,  h o w e v e r ,  t h i s  d i d  
n o t  a d v e r s e l y  a f f e c t  h i s  l e a v e  r e s t o r a t i o n  r i g h t s  u n d e r  t h e  
p r o v i s i o n s  of 5 C .F .R .  ,$ 530.504, quoted a b o v e .  A l l  members 
of t h e  armed f o r c e s  who c o m p l e t e  a m i l i t a r y  career and  a re  
r e t i r e d  on t h e  b a s i s  o f  t h e i r  y e a r s  of s e r v i c e  a r e  g i v e n  
o p p o r t u n i t i e s  d u r i n g  t h e i r  careers  when t h e y  m u s t  e l e c t  to 
c o n t i n u e  or t o  t e r m i n a t e  t h e i r  careers .  T h a t  i s ,  e n l i s t e d  
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s e r v i c e  members a r e  p e r i o d i c a l l y  separated f r o m  s e r v i c e  a n d  
d i s c h a r g e d  upon t h e  e x p i r a t i o n  o f  a term o f  e n l i s t m e n t ,  a n d  
t h e y  m u s t  t h e n  decide w h e t h e r  to  a p p l y  f o r  r e e n l i s t m e n t .  
A l s o ,  m i l i t a r y  o f f i c e r s  g e n e r a l l y  m u s t  d e c i d e  w h e t h e r  t o  
r e m a i n  o n  a c t i v e  d u t y  a f t e r  t h e y  h a v e  completed a term o f  
o b l i g a t e d  s e r v i c e .  As i n d i c a t e d ,  h o w e v e r ,  w e  h a v e  h e l d  t h a t  
c i v i l  s e r v i c e  e m p l o y e e s  who e l ec t  to  u n d e r t a k e  l o n g - t e r m  
a c t i v e  d u t y  m i l i t a r y  careers  r e t a i n  t h e i r  c i v i l  s e r v i c e  
l e a v e  r e s t o r a t i o n  r i g h t s  u n d e r  t h e  r e g u l a t i o n s  a n d  may be 
a l lowed a r e c r e d i t  o f  s i c k  l e a v e  i f  t h e y  a r e  r e e m p l o y e d  i n  
t h e  c i v i l  s e r v i c e  w i t h i n  3 y e a r s  of t h e i r  m i l i t a r y  
r e t  i r e inen  t . 

m r e o v e r ,  ws i ~ i ~ w  i t  as imrnat?r ia l  t 3 a t  d u r i n g  h i ;  
m i l i t a r y  career  Yr. De L a  Cruz h a d  a b r e a k  i n  s e r v i c e  t : i a t  
l a s t e d  more t h a n  2 m o n t h s  i n  1 9 7 1 .  4 l t h o u q h  t h e  w o r d i n g  oE 
t h e  r e g u l a t i o n  is n o t  - . n t i r e l y  c l e a r  i n  t h i s  reaard ,  o u r  
v i e w  i s  t h a t  h i s  s i c k  l e a v e  r e s t o r a t i o n  r i g h t s  c o u l d  not  
h a v e  b e e n  properly e x t i n q u i s h e d  o n  a c c o u n t  of a b r e a k  i n  
f e d e r a l  s e r v i c e  u n l e s s  t h e  b r e a k  i n  s e r v i c e  exceeded a 
c o n t i n u o u s  3 - y e a r  p e r i o d .  YP h a v e  c o n s u l t e d  o f f i c i a l s  a €  
t h e  O f € i c e  of P e r s o n n e l  Manaqement  h a v i n j  r e s p o n s i b i l i t y  €a r  
t h e  c i v i l  5 e r v i c e  l e a v e  r e q u l a t i o n s ,  an' i  t h e y  c o n c u r  i n  t h i s  
c o n c l  u s  i o n .  

A c c o r d i n q l y ,  Yr. D e  L a  C r u z  s h o u l d  b e  allowed r ec red i t  
of t h e  u n u s e d  s i c k  l e a v e  h e  had  i n  1 9 6 2  a t  t h e  time h e  l e f t  
h i s  c i v i l  s e r v i c e  e m p l o y m e n t  when reca l led  t o  a c t i v e  
i n i l i t a r y  d u t y .  
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