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N.F. E l e c t r o n i c  I n s t r u m e n t s  

Protest  is d ismissed  where  p r o t e s t e r  is n o t  an  
" i n t e r e s t e d  p a r t y "  a s  d e f i n e d  i n  t h e  Competi- 
t i o n  i n  C o n t r a c t i n g  A c t  a n d  GAO's B i d  P r o t e s t  
R e g u l a t i o n s .  P r o t e s t  was s u b m i t t e d  by t h e  
s u p p l i e r  of t h e  items to  be p r o c u r e d  a n d  n o t  
by t h e  f i r m  w h i c h  s u b m i t t e d  t h e  b i d .  

By p r o t e s t  f i l e d  October 24 ,  1 9 8 5 ,  N . F .  E l e c t r o n i c  
I n s t r u m e n t s  (N .F . )  h a s  r e q u e s t e d  t h e  r e i n s t a t e m e n t  o f  t h e  
protest  w h i c h  i t  a n d  Moxon E l e c t r o n i c s ,  I n c . ,  f i l e d  o n  
A u g u s t  7, 1 9 8 5 ,  w h e r e i n  i t  p r o t e s t e d  t h e  N a v y ' s  p r o p o s e d  
award o f  a c o n t r a c t  to  S o l a r t r o n  I n s t r u m e n t s  ( S o l a r t r o n )  
u n d e r  s o l i c i t a t i o n  N o .  N00244-85-R-0231, a two-step f o r m a l l y  
a d v e r t i s e d  p r o c u r e m e n t  o f  98 f r e q u e n c y  a n a l y z e r s .  I n  t h e  
A u g u s t  7, 1 9 8 5 ,  p r o t e s t  Moxon a n d  N.F.  protested t h e  N a v y ' s  
d e t e r m i n a t i o n  t h a t  t h e  f r e q u e n c y  a n a l y z e r  o f f e r e d  by 
S o l a r t r o n  u n d e r  t h e  s t e p  o n e  r e q u e s t  for t e c h n i c a l  proposals 
was t e c h n i c a l l y  a c c e p t a b l e  a n d  r e q u e s t e d  t h a t  award be made 
t o  t h e  o n l y  o t h e r  b i d d e r  "Moxon/N.F." or t h a t  t h e  s o l i c i t a -  
t i o n  be c a n c e l e d  a n d  t h a t  a new s o l i c i t a t i o n  b e  i s s u e d .  The 
b a s i s  f o r  t h e  A u g u s t  7 p ro t e s t  was t h a t  t h e  a n a l y z e r  o f f e r e d  
by S o l a r t r o n  f a i l e d  t o  meet t h e  s o l i c i t a t i o n ' s  minimum 
r e q u i r e m e n t s  w i t h  regard  t o  f i v e  t e c h n i c a l  s p e c i f i c a t i o n s .  

The p r o t e s t  by  N.F. is dismissed. 

On March 26 t h e  N a v a l  S u p p l y  C e n t e r ,  S a n  Diego, 
C a l i f o r n i a ,  i s s u e d  t h e  a b o v e - c i t e d  s o l i c i t a t i o n  f o r  a 
two-step f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t  o f  98 f r e q u e n c y  
r e s p o n s e  a n a l y z e r s .  Under  a two-step f o r m a l l y  a d v e r t i s e d  
p r o c u r e m e n t  s t e p  o n e  e n t a i l s  t h e  r e q u e s t  €or  a n d  t h e  
s u b m i s s i o n  a n d  e v a l u a t i o n  of t e c h n i c a l  p roposa ls ,  w i t h  
d i s c u s s i o n s  a s  n e c e s s a r y ,  b u t  w i t h o u t  p r i c i n g  t o  d e t e r m i n e  
t h e  a c c e p t a b i l i t y  of t h e  i t e m s  o f f e red .  S t e p  t w o  is  con-  
d u c t e d  a s  a f o r m a l l y  a d v e r t i s e d  p r o c u r e m e n t ,  l i m i t e d  t o  
those o f f e ro r s  whose s t e p - o n e  p r o p o s a l s  are d e t e r m i n e d  
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t o  b e  a c c e p t a b l e .  O n l y  t w o  f i r m s  r e s p o n d e d  t o  t h e  
s o l i c i t a t i o n - - S o l a r t r o n  a n d  Moxon, t h e  d i s t r i b u t o r  for N . F .  
On May 2 8 ,  1985,  t h e  Navy d e t e r m i n e d  t h a t  b o t h  f i r m s  o f f e r e d  
t e c h n i c a l l y  a c c e p t a b l e  p r o p o s a l s  u n d e r  t h e  f i r s t  s t e p  a n d  on 
J u l y  10, 1 9 8 5 ,  n o t i c e  o f  t h e  a c c e p t a b i l i t y  o f  b o t h  proposals  
was p u b l i s h e d  i n  t h e  Commerce B u s i n e s s  D a i l y  (CBD). On 
J u l y  18 ,  b i d  o p e n i n g  w a s  h e l d  u n d e r  s t e p  t w o  of t h e  
s o l i c i t a t i o n  w i t h  S o l a r t r o n  h a v i n g  s u b m i t t e d  t h e  l o w  b i d  i n  
t h e  amoun t  o f  $ 1 , 1 3 0 , 6 0 0  c o m p a r e d  w i t h  Moxon ' s  b i d  of 
$ 1 , 5 5 1 , 6 2 2 .  

The a g e n c y  a d v i s e s  t h a t  upon r e v i e w i n g  t h e  matters 
r a i s e d  i n  t h e  A u g u s t  7 protes t  t h e  c o n t r a c t i n g  o f f i c e r  
d e t e r m i n e d  t h a t  S o l a r t r o n ' s  p r o p o s a l  d i d  n o t  meet t w o  of t h e  
r e q u i r e m e n t s  s e t  f o r t h  i n  t h e  s o l i c i t a t i o n ' s  s p e c i f i c a t i o n s ,  
b u t  t h a t  i n  b o t h  i n s t a n c e s  t h e  a g e n c y ' s  minimum n e e d s  were 
o v e r s t a t e d .  A c c o r d i n g l y ,  o n  A u g u s t  19  t h e  c o n t r a c t i n g  
o f f i c e r  c a n c e l e d  t h e  s o l i c i t a t i o n .  Upon b e i n g  a d v i s e d  by 
t h e  a g e n c y  t h a t  t h e  s o l i c i t a t i o n  wou ld  be c a n c e l e d ,  o n  
A u g u s t  27 Moxon a n d  N.F.  w i t h d r e w  t h e  p r o t e s t  w h i c h  t h e y  had  
f i l e d .  However ,  S o l a r t r o n  protested t h e  c a n c e l l a t i o n  a c t i o n  
a n d  o n  October 2 4  t h e  c o n t r a c t i n g  o f f i c e r  r e v o k e d  h e r  p r io r  
c a n c e l l a t i o n  a c t i o n  a n d  r e i n s t a t e d  t h e  s o l i c i t a t i o n  b a s e d  o n  
h e r  d e t e r m i n a t i o n  t h a t  t h e  a n a l y z e r s  o f f e r e d  by S o l a r t r o n  
m e t  t h e  a g e n c y ' s  a c t u a l  minimum n e e d s  a n d  t h a t  Moxon would  
n o t  b e  p r e j u d i c e d  by s u c h  a c t i o n .  

A s  a r e s u l t  o f  t h e  a g e n c y ' s  r e i n s t a t e m e n t  o f  t h e  
s o l i c i t a t i o n  N.F.  f i l e d  t h e  October 2 4  p r o t e s t  i n  w h i c h  i t  
seeks t o  r e i n s t a t e  t h e  A u g u s t  7 p r o t e s t .  

The  a g e n c y  asser t s  t h a t  N.F.  may n o t  r e i n s t a t e  t h e  
A u g u s t  7 p r o t e s t  o n  t h e  b a s i s  t h a t  N.F. is n o t  a n  i n t e r e s t e d  
p a r t y  f o r  t h e  p u r p o s e  o f  f i l i n g  a p r o t e s t  w i t h  t h i s  O f f i c e .  
I n  a d d i t i o n ,  t h e  a g e n c y  a l l e g e s  t h a t  N.F.'s A u g u s t  7 p r o t e s t  
was u n t i m e l y .  

S t a n d  i n q  

The  a g e n c y  p o i n t s  o u t  t h a t  t h e  p r o p o s a l  s u b m i t t e d  by 
Moxon w h i c h  o f f e r e d  t h e  a n a l y z e r  m a n u f a c t u r e d  by N.F .  
i d e n t i f i e d  t h e  o f f e r o r  a s  Moxon a n d  t h a t  s u c h  o f f e r  was 
s i g n e d  by o n e  of Moxon ' s  e m p l o y e e s .  The  a g e n c y  a l s o  a d v i s e s  
t h a t  i t  was Moxon w h i c h  was f o u n d  t o  b e  t e c h n i c a l l y  accept- 
ab le  a t  t h e  c o n c l u s i o n  o f  s t e p  o n e  o f  t h e  p r o c u r e m e n t .  The  
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a g e n c y  s ta tes  t h a t  o n l y  a n  i n t e r e s t e d  p a r t y  d e f i n e d  as a n  
a c t u a l  or p r o s p e c t i v e  b i d d e r  o r  o f f e r o r ,  may f i l e  a protest  
a n d  t h a t  a t  most N . F .  is " m e r e l y "  a s u p p l i e r  o r  s u b c o n t r a c -  
tor  t o  Moxon f o r  some o r  a l l  o f  t h e  e q u i p m e n t  which  Moxon 
p l a n n e d  t o  f u r n i s h  u n d e r  t h e  c o n t r a c t .  N . F . ,  o n  t h e  o t h e r  
h a n d ,  asserts t h a t  i t  is a n  " i n t e r e s t e d  p a r t y "  t o  f i l e  a 
protest .  N . F .  asserts t h a t  Moxon was m e r e l y  a c t i n g  a s  i ts  
a g e n t  i n  t h i s  p r o c u r e m e n t  a n d  p o i n t s  o u t  t h a t  i n  t h e  c o v e r  
l e t t e r  a c c o m p a n y i n g  Moxon ' s  p r o p o s a l  o f f e r i n g  t h e  N.F. 
S-5720B f r e q u e n c y  r e s p o n s e  a n a l y z e r  Moxon a d v i s e d  t h a t  it 
was r e s p o n d i n g  t o  t h e  s o l i c i t a t i o n  " o n - b e h a l f  of N.F. 
E l e c t r o n i c  I n s t r u m e n t s . "  N.F. a l so  n o t e s  t h a t  i n  t h a t  same 
c o v e r  l e t t e r  Moxon a d v i s e d  t h e  a g e n c y  t h a t  N . F .  would  
p r o v i d e  l o n g  term s u p p o r t  for t h e  p r o c u r e m e n t .  N . F .  a l so  
p o i n t s  o u t  t h a t  i n  i t s  b i d  Moxon i n d i c a t e d  t h a t  i t  wou ld  u s e  
t h e  f a c i l i t i e s  o f  N . F .  i n  t h e  p e r f o r m a n c e  of t h e  c o n t r a c t  
a n d  t h a t  paymen t  u n d e r  t h e  c o n t r a c t  wou ld  be t o  "N.F. 
E l e c t r o n i c  I n s t r u m e n t s . "  

Our  c o n s i d e r a t i o n  of b i d  p ro t e s t s  f i l e d  o n  o r  a f t e r  
J a n u a r y  15, 1 9 8 5 ,  is  p u r s u a n t  t o  t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  of 1 9 8 4  ( C I C A ) ,  31 U.S.C.A. §§ 3551-3556 
(West Supp.  1 9 8 5 ) .  I n  p e r t i n e n t  p a r t  C I C A  d e f i n e s  a n  ' 
i n t e r e s t e d  p a r t y  a s :  

'I. . . a n  a c t u a l  or  p r o s p e c t i v e  b i d d e r  or 
o f f e r o r  whose d i r e c t  e c o n o m i c  i n t e r e s t  wou ld  
be a f f e c t e d  by  t h e  award of [ a ]  c o n t r a c t  o r  by 
t h e  f a i l u r e  t o  award [ a ]  c o n t r a c t . "  3 1  
U.S .C .A.  § 3 5 5 1 ( 2 )  (West Supp.  1 9 8 5 ) .  

T h i s  d e f i n i t i o n  is i n c o r p o r a t e d  i n  s e c t i o n  21.0 of o u r  B id  
P ro te s t  R e g u l a t i o n s ,  4 C . F . R .  S 2 1 . 0 ( a )  ( 1 9 8 5 ) .  

I n  s u p p o r t  of i t s  c o n t e n t i o n  t h a t  i t  is a n  i n t e r e s t e d  
p a r t y  f o r  t h e  p u r p o s e  o f  f i l i n g  a protest  N . F .  c i t e s  s e v e r a l  
d e c i s i o n s  o f  t h i s  O f f i c e  w h i c h  h e l d ,  i n  v i e w  of t h e  
p a r t i c u l a r  c i r c u m s t a n c e s  p r e s e n t ,  t h a t  a protester w h i c h  was 
n e i t h e r  a n  a c t u a l  n o r  a p o t e n t i a l  b i d d e r  u n d e r  t h e  s o l i c i t a -  
t i o n  w a s  a n  i n t e r e s t e d  p a r t y  w i t h  s t a n d i n g  t o  f i l e  a b i d  
p r o t e s t .  I n  these d e c i s i o n s  t h e  t e s t  as  t o  w h e t h e r  a 
p r o t e s t e r  m e t  t h e  " i n t e r e s t e d  p a r t y "  r e q u i r e m e n t  was based 
o n  t h e  p r o t e s t e r ' s  s t a t u s  i n  r e l a t i o n  t o  t h e  p r o c u r e m e n t ,  
t h e  n a t u r e  o f  t h e  issues r a i sed ,  a n d  how these c i r c u m s t a n c e s  
show t h e  e x i s t e n c e  of a d i r e c t  or s u b s t a n t i a l  e c o n o m i c  
i n t e r e s t  o n  t h e  p a r t  of t h e  p ro tes te r .  For e x a m p l e ,  see 
NEFF I n s t r u m e n t  Corp . ,  B-216236, Dec. 11, 1 9 8 4 ,  84-2 C.P.D. 
11 6 4 9 .  T h o s e  d e c i s i o n s  c i t e d  by t h e  p ro t e s t e r ,  h o w e v e r ,  
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c o n c e r n e d  protests  f i l e d  p r i o r  t o  t h e  e f f e c t i v e  date of C I C A  
a n d  a c c o r d i n g l y  were decided i n  t h e  a b s e n c e  o f  t h e  s t a t u t o r y  
r e q u i r e m e n t  t h a t  a p ro t e s t e r  be e i the r  a n  a c t u a l  o r  
p r o s p e c t i v e  b i d d e r .  

As s t a t e d  by  t h e  a g e n c y ,  t h e  b i d  u n d e r  t h e  s o l i c i t a t i o n  
w a s  s u b m i t t e d  by Moxon a n d  s i g n e d  by a n  e m p l o y e e  o f  Moxon. 
Under  t h e  c i r c u m s t a n c e s ,  w e  m u s t  v i e w  Moxon as  t h e  b idder  
u n d e r  t h e  s o l i c i t a t i o n  r a t h e r  t h a n  N.F. - See T r u e  Temper 
Corp. ,  B-212492, O c t .  31, 1983, 83-2 C.P.D. II 517. I n  
T r u e  Temper w e  h e l d  t h a t  t h e  s u p p l i e r  o f  items u n d e r  a 
s o l i c i t a t i o n  c o u l d  n o t  l e g a l l y  s u p p l a n t  as a b i d d e r  t h e  
e n t i t y  w h i c h  a p p a r e n t l y  s u b m i t t e d  a b i d  o n  i ts  b e h a l f .  
I d .  a t  2. - 

U n d e r  t h e  c i r c u m s t a n c e s ,  s i n c e  N.F. w a s  m e r e l y  a 
s u p p l i e r  a n d  n o t  a b i d d e r  u n d e r  t h e  s o l i c i t a t i o n  i n  
q u e s t i o n ,  w e  c o n c l u d e  t h a t  i t  i s  n o t  a n  i n t e r e s t e d  p a r t y  for  
p u r p o s e s  of f i l i n g  a p r o t e s t  t o  r e q u e s t  t h e  r e i n s t a t e m e n t  of 
t h e  A u g u s t  7 p r o t e s t  f i l e d  j o i n t l y  by  i t s e l f  a n d  t h e  a c t u a l  
b i d d e r  Moxon. - See U.S. P o l y c o n  Corp. ,  B-219298, S e p t .  18, 
1985, 85-2 C . P . D .  11 298. A c c o r d i n g l y ,  w e  need  n o t  address  
t h e  i s s u e  of t h e  t i m e l i n e s s  of t h e  p r o t e s t  f i l e d  by N.F. 

The p r o t e s t  is  d i s m i s s e d .  

Genera l  C o u n s e l  




