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1. P r o t e s t  a g a i n s t  a l l e g e d l y  i n a d e q u a t e  s p e c i f i c a -  
t i o n s  is u n t i m e l y  r a i s e d  when n o t  f i l e d  b e f o r e  b i d  
o p e n i n g .  

2 .  S i n c e  I F B  d i d  n o t  r e q u i r e  b i d d e r s  t o  h a v e  
p r e v i o u s l y  p r o d u c e d  r e q u i r e d  s y s t e m ,  a w a r d e e ' s  
l a c k  o f  p r e v i o u s l y  p r o d u c e d  s y s t e m  does n o t  r e n d e r  
i t s  b i d  n o n r e s p o n s i v e .  M o r e o v e r ,  there is n o t h i n g  
o n  f a c e  o f  awardee's b i d  t h a t  o t h e r w i s e  r e n d e r s  i t  
n o n r e s p o n s i v e  g i v e n  t h a t  protester h a s  n o t  shown 
t h a t  t h e  c o n t r a c t i n g  a g e n c y  u n r e a s o n a b l y  e v a l u a t e d  
t h e  u n s o l i c i t e d  t e c h n i c a l  d a t a  w h i c h  p r o t e s t e r  
s u b m i t t e d  w i t h  i t s  b i d .  

3 .  T e c h n i c a l  t r a n s f u s i o n  i s  c o n c e p t  t h a t  r e l a t e s  to  
u n f a i r  d i s c l o s u r e  i n  n e g o t i a t e d  p r o c u r e m e n t  o f  
a n o t h e r  p r o p o s e r ' s  i n n o v a t i v e  o r  i n g e n i o u s  solu- 
t i o n  t o  p r o b l e m .  S i n c e  a g e n c y  d i d  n o t  n e g o t i a t e ,  
b u t  r a t h e r  c o n t r a c t e d  u n d e r  s e a l e d  b i d  m e t h o d ,  
there  c o u l d  h a v e  b e e n  no  t e c h n i c a l  t r a n s f u s i o n  i n  
p r o c u r e m e n t ;  m o r e o v e r ,  GAO f i n d s  t h a t  c o n t r a c t i n g  
a g e n c y ' s  p reb id  o p e n i n g  e f f o r t s  t o  p r o v i d e  i n f o r -  
m a t i o n  a b o u t  r e q u i r e m e n t  t o  u l t i m a t e  awardee- -and  
a n y  o t h e r  i n t e r e s t e d  c o n c e r n - - w e r e  n o t  u n f a i r ,  b u t  
o n l y  e f f o r t s  made t o  b r o a d e n  c o m p e t i t i o n .  
F u r t h e r ,  c o n t r a c t i n g  a g e n c y  d i d  n o t  a c t  u n f a i r l y  
i n  c o n s i d e r i n g  p r o t e s t e r ' s  o f f e r  of a p r i c e  
r e d u c t i o n  i f  s ta ted  c o n t i n g e n c y  were to  be 
accepted. 

4 .  P r o t e s t e r  h a s  n o t  shown by  c l e a r  a n d  c o n v i n c i n g  
e v i d e n c e  t h a t  i t s  p r o p r i e t a r y  r i g h t s  h a v e  b e e n  
v i o l a t e d  by  c o n t r a c t i n g  a g e n c y  where p r o t e s t e r  
does n o t  s t a t e  t h a t  a l l e g e d  p r o p r i e t a r y  mater ia l  
was marked p r o p r i e t a r y  or c o n f i d e n t i a l  o r  d i s -  
c losed i n  c o n f i d e n c e ,  F u r t h e r ,  p ro tes te r  s t a t e s  
o n l y  t h a t  d a t a  w i l l  b e  d i sc losed  i n  f u t u r e  by 
a g e n c y ,  b u t  does n o t  s t a t e  t h a t  a n y  d i s c l o s u r e  h a s  
a l r e a d y  t a k e n  p l ace .  
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5. P r o t e s t  a g a i n s t  c o n t r a c t i n g  a g e n c y ' s  f i n d i n g  t h a t  
awardee is r e s p o n s i b l e  w i l l  n o t  b e  c o n s i d e r e d  
where protester  has  n o t  shown t h a t  f i n d i n g  was 
f r a u d u l e n t l y  made and  b i d  documents  d i d  n o t  
c o n t a i n  d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a .  

6. S t a t e m e n t  t h a t  award would be made u n d e r  
i n v i t a t i o n  for b i d s  based o n  " p r i c e  and  other 
fac tors"  d o e s  not a l low a c o n t r a c t i n g  agency  to  
award on t h e  b a s i s  of o t h e r  t h a n  low b i d  where low 
b i d d e r  is  otherwise r e s p o n s i b l e  and  b i d  is  
r e s p o n s i v e .  

S t r o b e  Data, I n c .  ( S t r o b e ) ,  p r o t e s t s  t h e  award of a 
F e d e r a l  A v i a t i o n  A d m i n i s t r a t i o n  (FAA) c o n t r a c t  to  Sys tems  
A t l a n t a ,  I n c .  ( S y s t e m s ) ,  t h e  l o w  b i d d e r ,  f o r  f i v e  "Data 
D i s p l a y  Sys t ems"  w h i c h  are to  be u s e d  fo r  t h e  d i s p l a y  of 
weather t o  a i r  t r a f f i c  c o n t r o l l e r s  i n  t h e  p e r f o r m a n c e  of a i r  
t r a f f i c  c o n t r o l  f u n c t i o n s .  The c o n t r a c t  was awarded  u n d e r  
i n v i t a t i o n  for  b i d s  ( I F B )  No. DTFAll-85-B-00170 which  was 
i s s u e d  o n  J u n e  1 8 ,  1985,  a s  a small  b u s i n e s s  s e t - a s i d e .  

S t r o b e ,  t h e  o n l y  o t h e r  b idde r ,  h a s  r a i sed  numerous 
issues a b o u t  t h e  award of t h i s  c o n t r a c t .  S p e c i f i c a l l y ,  
Strobe g e n e r a l l y  a l l e g e s  t h a t :  ( 1 )  t h e  I F B ' s  s p e c i f i c a t i o n s  
were d e f e c t i v e  a n d ,  i n  any  e v e n t ,  t h e  FAA a l l o w e d  Sys tems to  
d e v i a t e  from t h o s e  s p e c i f i c a t i o n s  i n  i t s  b i d ;  ( 2 )  a " t e c h n i -  
c a l  t r a n s f u s i o n "  may have  o c c u r r e d  r e s u l t i n g  i n  t h e  t r a n s f e r  
of a l l e g e d l y  p r o p r i e t a r y  S t o b e  d a t a  to  Sys tems ;  and  
( 3 )  Sys tems  c a n n o t  meet t h e  I F B ' s  s p e c i f i c a t i o n s  and 
d e l i v e r y  s c h e d u l e  w h i l e  Strobe 's  u n i t s  a l l e g e d l y  e x c e e d  t h e  
F A A ' s  needs.  

Based o n  ou r  r e v i e w  of t h e  record, w e  deny  t h e  p r o t e s t  
i n  p a r t  and d i s m i s s  i t  i n  p a r t .  

SPECIFICATIONS 

S t r o b e  a l l e g e s  t h a t  there  were p rob lems  w i t h  t h e  IFB's 
s p e c i f i c a t i o n s  r e g a r d i n g ,  f o r  e x a m p l e ,  m a i n t e n a n c e  and  error 
d e t e c t i n g  a i d s ,  a s  w e l l  a s  a n  a l l e g e d  e x c e s s i v e  r e q u i r e m e n t  
f o r  d a t a  p a g e s .  Moreover ,  Strobe i n s i s t s  t h a t  t h e  sealed 
b i d  method of g r o c u r e m e n t  s h o u l d  n o t  have  been  used h e r e  o r  
t h a t  t h e  I F B  s h o u l d  have  i n c l u d e d  a p r i c e - r e l a t e d  e v a l u a t i o n  
f a c t o r  r e l a t i n g  to  "wind-shear"  i n f o r m a t i o n .  But  s t robe  
a p p a r e n t l y  c o n c e d e s  t h a t  i t  n e v e r  p r o t e s t e d  these a l l e g e d l y  
d e f e c t i v e  s p e c i f i c a t i o n s  p r i o r  t o  b i d  o p e n i n g  a l t h o u g h  b o t h  
Strobe and  S y s t e m s  posed  q u e s t i o n s  t o  t h e  FAA a b o u t  t h e  
s p e c i f i c a t i o n s  p r i o r  to  t h a t  t i m e .  As s t a t e d  by S t r o b e :  
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"We elected to be helpful rather than litigious." And in a 
letter to the FAA's contracting officer transmitted after 
bid opening, a Strobe representative said that she should 
have questioned the FAA concerning the "sloppiness of the 
specs," but that she did not do so because she did not want 
the FAA engineers to think they were not competent. 

Since the record indicates that Strobe did not protest 
these specifications prior to bid opening, we consider this 
ground of protest to be untimely filed, and we will not 
consider it. - See Bid Protest Regulations, 4 C.F.R. 
S 21.2(a)(l) (1985). 

FAA WAIVER OF SPECIFICATIONS 

Under this ground of protest, Strobe alleges that the 
FAA did not use the specifications to evaluate Systems' bid 
and that if the FAA had done so it would have found Systems' 
bid nonresponsive. However, Strobe does not take issue with 
specific statements contained in Systems' bid other than 
stating that Systems does not have "established" products 
which conform to the specifications. 

FAA's position is that the specifications were applied 
equally to both bids. Specifically, the FAA's contracting 
officer states that unsolicited data submitted with Systems' 
bid established that the bid was responsive. 

It is well established that responsiveness is solely to 
be determined by examination of the bid (including accom- 
panying data) (see, - for example, 4 5  Comp. Gen. 221, 222 
( 1 9 6 5 ) ) ,  and that the determination of the merits of techni- 
cal submissions (in this case Systems' unsolicited bid data) 
to the contracting agency is the responsibility of that 
ayency which has considerable discretion in making the 
determination (see, - for example, BRD Associates, 8-220136, 
Dec. 24, 1985 ,  85-2 C.P.D.Y - 1 .  We find nothing on the 
face of Systems' bid that contradicts the FAA's finding of 
responsiveness. Moreover, Strobe has not shown that the FAA 
unreasonably evaluated the technical data whish Systems 
submitted. Finally, in the absence of a specific IF9 clause 
requiring the bidder to have previously produced the product 
sought, Systems was not required to have yreviously produced 
this system. Thus, we cannot question the FAA's 
determination that Systems' bid was responsive. 

"TECHNICAL TRANSFUSION" OF PROPRIETARY DATA 

Under this ground of protest, strobe suggests that 
Systems' prebid opening questions to the FAA and the FAA's 
replies may have resulted in the technical transfusion of 
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S t r o b e ' s  p r o p r i e t a r y  i n f o r m a t i o n - - d e r i v e d  f r o m  a n  ea r l i e r  
FAA c o n t r a c t  w i t h  Strobe--to Systems. 

T e c h n i c a l  t r a n s f u s i o n  is u n d e r s t o o d  t o  b e  t h e  
d i s c l o s u r e  to  o t h e r  proposers i n  a n e g o t i a t e d  p r o c u r e m e n t  o f  
o n e  proposer 's  i n n o v a t i v e  or i n g e n i o u s  s o l u t i o n  to  a 
problem. 8 -173677 ,  March 31, 1 9 7 2  ( s u m m a r i z e d  i n  51 Comp. 
Gen. 6 2 1  ( 1 9 7 2 ) ) .  

T h i s  p r o c u r e m e n t  was n o t  n e g o t i a t e d .  C o n s e q u e n t l y ,  
there c o u l d  n o t  h a v e  b e e n  t e c h n i c a l  t r a n s f u s i o n  i n  t h i s  
s e a l e d  b i d  p r o c u r e m e n t  u n d e r  t h e  a b o v e  d e f i n i t i o n  of t h e  
phrase .  Even i f  what S t r o b e  r e a l l y  means  by i t s  a l l e g a t i o n  
o f  t e c h n i c a l  t r a n s f u s i o n  is t h a t  t h e  FAA i m p r o p e r l y  a s s i s t ed  
S y s t e m s  i n  p r e p a r i n g  i t s  b i d ,  w e  f i n d  no e v i d e n c e  t o  s u p p o r t  
t h a t  a l l e g a t i o n .  

A l t h o u g h  t h e  FAA d i d  r e s p o n d  t o  S y s t e m s '  i n q u i r i e s  by 
i s s u i n g  amendment  N o .  3 to t h e  I F B  u n d e r  a c o v e r  l e t t e r  
w h i c h  together  made some c h a n g e s  to  t h e  s p e c i f i c a t i o n s ,  
these d o c u m e n t s  m e r e l y  i n f o r m e d  S y s t e m s  of i ts  r i g h t  to  
" d e s i g n  choices" u n d e r  some o f  t h e  I F B  s p e c i f i c a t i o n s  a n d  
otherwise i n f o r m e d  S y s t e m s  t h a t  c e r t a i n  items t h a t  i t  had 
d i s c u s s e d  e a r l i e r  i n  i t s  r e q u e s t  f o r  c l a r i f i c a t i o n  were 
d e s i r a b l e .  We do n o t  c o n s i d e r  t h e s e  comments  to  S y s t e m s  t o  
be u n f a i r  a s s i s t a n c e ,  b u t  r a t h e r  e f f o r t s  t o  b r o a d e n  
c o m p e t i t i o n - - e f f o r t s  t h a t  were p r e s u m a b l y  d i rec ted  to  a n y  
i n t e r e s t e d  c o n c e r n .  

F i n a l l y ,  o n  t h e  i s s u e  o f  u n f a i r n e s s ,  S t r o b e  a l s o  
a l l e g e s  t h a t  t h e  FAA c o n d u c t e d  i m p r o p e r  d i s c u s s i o n s  w i t h  
S y s t e m s  a f t e r  b i d  o p e n i n g  a s  t o  w h e t h e r  t h e  FAA wou ld  d e d u c t  
$75  f r o m  t h e  p r i c e  of c e r t a i n  c o m p o n e n t s  of t h e  s y s t e m  i f  
" 2 1 2 A  t y p e  modems a r e  a c c e p t a b l e ' '  i n s t e a d  of t h e  I F B  
s p e c i f i e d  " 2 0 2 ' s . "  I n  r e p l y ,  t h e  FAA s a y s  i t  c o n d u c t e d  no  
d i s c u s s i o n s  w i t h  S y s t e m s  c o n c e r n i n g  p r i c e  a d j u s t m e n t s .  

I t  is n o t  uncommon t h a t  b i d s  c o n t a i n  s t i p u l a t e d  p r i c e  
decreases upon  t h e  h a p p e n i n g  o f  a f i x e d  c o n t i n g e n c y .  So 
l o n g  a s  t h e  a c c e p t a n c e  of t h e  s t i p u l a t i o n  is  s o l e l y  w i t h i n  
t h e  d i s c r e t i o n  o f  t h e  c o n t r a c t i n g  a g e n c y - - a s  was t h e  case 
w i t h  S y s t e m s '  p r i c e  c o n t i n g e n c y - - t h e  a c c e p t a n c e  o r  r e j e c t i o n  
of t h e  s t i p u l a t i o n  does not c o n s t i t u t e  i m p r o p e r  p r i c e  
n e g o  t i a t ions  . 

A s  t o  t h e  a l l e g a t i o n  t h a t  S t robe ' s  p r o p r i e t a r y  d a t a  
r i g h t s  may h a v e  b e e n  v i o l a t e d ,  a p r o t e s t e r  m u s t  p r o v e  a 
v i o l a t i o n  by  c l e a r  a n d  c o n v i n c i n g  e v i d e n c e .  A n d r u l i s  
R e s e a r c h  C o r p . ,  8 -190571 ,  A p r .  2 6 ,  1 9 7 8 ,  78-1  C.P.D. 11 321.  
T o  meet t h i s  b u r d e n ,  t h e  p r o t e s t e r  m u s t  d e m o n s t r a t e  t h a t :  
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(1 )  t h e  material was m a r k e d  p r o p r i e t a r y  o r  c o n f i d e n t i a l  or 
i t  was d i s c l o s e d  i n  c o n f i d e n c e :  a n d  ( 2 )  t h e  d a t a  i n v o l v e d  
s i g n i f i c a n t  t i m e  a n d  e x p e n s e  i n  p r e p a r a t i o n  a n d  c o n t a i n e d  
ma te r i a l  or c o n c e p t s  t h a t  c o u l d  n o t  b e  i n d e p e n d e n t l y  
o b t a i n e d  f r o m  p u b l i c l y  a v a i l a b l e  l i t e r a t u r e  o r  common 
k n o w l e d g e .  J o h n  B a k e r  J a n i t o r i a l  S e r v i c e s ,  I n c . ,  8 -201287,  
Apr. 1,  1 9 8 1 ,  81-1 C.P.D.  H 249.  

Strobe s t a t e s  t h a t  i t s  p r o p r i e t a r y  p r o d u c t  is t h e  
" s o f t w a r e  a n d  a lgori thms" f u r n i s h e d  u n d e r  i t s  e a r l i e r  FAA 
c o n t r a c t .  S t robe  d o e s  n o t  s p e c i f i c a l l y  s t a t e  t h a t  ma te r i a l s  
were m a r k e d  p r o p r i e t a r y  o r  c o n f i d e n t i a l  o r  t h a t  t h e y  were 
d i s c l o s e d  i n  c o n f i d e n c e  t o  t h e  FAA. F u r t h e r ,  Strobe does 
n o t  a c t u a l l y  s t a t e  t h a t  t h e  d a t a  h a s  b e e n  d i sc losed  improp-  
e r l y  by  t h e  FAA, b u t  s p e c u l a t e s  o n l y  t h a t  i t s  d a t a  w i l l  be 
disclosed a t  some t i m e  to  S y s t e m s .  M o r e o v e r ,  t h e  FAA's 
p o s i t i o n  is  t h a t  t h e  claimed p r o p r i e t a r y  d a t a  r e l a t e s  t o  
"common k n o w l e d g e  i n  t h e  t e l e p h o n e  i n d u s t r y " - - a  p o s i t i o n  
w h i c h  S t robe  c o n t e s t s .  

T h e r e  is  a l a c k  o f  e v i d e n c e  c o n c e r n i n g  whe the r  t h e  d a t a  
i n  q u e s t i o n  was, i n d e e d ,  d i sc losed  by  S t r o b e  i n  c o n f i d e n c e  
t o  t h e  FAA. Strobe is  a l s o  u n s u r e  w h e t h e r  t h e  FAA h a s  e v e n  
now d i s c l o s e d  t h e  d a t a  t o  S y s t e m s .  T h u s ,  w e  c a n n o t  c o n c l u d e  
t h a t  t h e  p r o t e s t e r  h a s  p r o v e d  by  c lear  a n d  c o n v i n c i n g  e v i -  
d e n c e  t h a t  d a t a  h a s  b e e n  i m p r o p e r l y  d i sc losed  e v e n  i f  w e  
were to  a s s u m e - - c o n t r a r y  t o  t h e  F A A ' s  p o s i t i o n - - t h a t  
S t r o b e ' s  d a t a  d o e s  n o t  r e l a t e  t o  common k n o w l e d g e  i n  t h e  
t e l e p h o n e  i n d u s t r y .  

SYSTEMS' C A P A B I L I T Y  

S t r o b e  i n s i s t s  t h a t  S y s t e m s  c a n n o t  " p r o d u c e  t h e  
promised p r o d u c t . "  To  a d v a n c e  t h i s  a r g u m e n t ,  S t r o b e ,  f o r  
e x a m p l e ,  h a s  f u r n i s h e d  u s  w i t h  a l l e g e d  s t a t e m e n t s  f r o m  a 
f o r m e r  S y s t e m s '  e m p l o y e e  i n  w h i c h  t h e  e m p l o y e e  c r i t i c i z e s  
S y s t e m s '  t e c h n i c a l  a n d  f i n a n c i a l  c a p a c i t i e s .  strobe a l s o  
c o n t e n d s  t h a t  i t s  p r o d u c t  is s u p e r i o r  a n d  e x c e e d s  t h e  
s o l i c i t a t i o n  r e q u i r e m e n t s .  

S t r o b e ,  t h e r e f o r e ,  q u e s t i o n s  w h e t h e r  t h e  FAA s h o u l d  
h a v e  f o u n d  S y s t e m s  t o  be  a r e s p o n s i b l e  c o n c e r n .  We w i l l  n o t  
q u e s t i o n  a c o n t r a c t i n g  a g e n c y ' s  f i n d i n g  t h a t  a p r o s p e c t i v e  
c o n t r a c t o r  is  r e s p o n s i b l e  u n l e s s  t h e  p r o t e s t e r  shows e i t h e r  
t h a t  t h e  d e t e r m i n a t i o n  was made f r a u d u l e n t l y  o r  t h a t  
d e f i n i t i v e  r e s p o n s i b i l i t y  c r i t e r i a  i n  t h e  IFB were n o t  m e t .  
4 C . F . R .  S 2 1 . 3 ( f ) ( 5 ) .  S t robe  does n o t  a l l e g e - - l e t  a l o n e  
show- - f r aud  o n  t h e  F A A ' s  p a r t ,  a n d  t h e  IFB c o n t a i n e d  o n l y  
s p e c i f i c a t i o n s  f o r  t h e  r e q u i r e d  s y s t e m .  C o n s e q u e n t l y ,  w e  
d i s m i s s  t h i s  g r o u n d  o f  p ro tes t .  
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A l t e r n a t i v e l y ,  S t r o b e  a l l e g e s  t h a t  Sys t ems '  c a p a b i l i t y  
c o u l d  have  been  assessed u n d e r  t h e  IFB to  d e t e r m i n e  t h e  
a c c e p t a b i l i t y  of t h e  l o w  b i d  g i v e n  t h a t  t h e  IFB s t i p u l a t e d  
t h a t  " p r i c e  and  o t h e r  f a c t o r s "  would d e t e r m i n e  award. W e  
have  he ld  t h a t  t h e  term "other  f a c t o r s "  r e f e r s  to  f a c t o r s - -  
s u c h  as r e s p o n s i b i l i t y - - w h i c h  a r e  c o n s i d e r e d  i n  t h e  award o f  
any  c o n t r a c t  and  does n o t  a l low a c o n t r a c t i n g  agency  t o  
award o n  t h e  b a s i s  of o t h e r  t h a n  t h e  low b i d .  - See  37 Comp. 
Gen.  550 ( 1 9 5 8 ) .  Here t h e  FAA decided t h a t  Systemswas 
r e s p o n s i b l e .  Moreover ,  there is no a u t h o r i t y  t o  award a 
sealed-bid c o n t r a c t  t o  a concern whose p r o d u c t  e x c e e d s  t h e  
g o v e r n m e n t ' s  needs--as S t r o b e  a l l e g e s  i ts  p r o d u c t  does-- 
w h e r e  a l o w e r - p r i c e d  b i d  from a r e s p o n s i b l e  c o n c e r n  has  been 
s u b m i t t e d .  

P ro te s t  denied  i n  p a r t  and d ismissed  i n  p a r t .  

- % -  
Van Cleve  0 Gene;al  Counse l  




