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1. 
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Although protester filed a copy of the protest 
with the contracting officer 1 day late, GAO 
will consider the merits of the protest since 
the contracting agency had prior knowledge of 
the basis of the protest and completed the 
report before the report was due and was not 
prejudiced in the preparation of the report by 
the protester's delay. 

Bidder's failure to acknowledge a material IFB 
amendment renders bid nonresponsive. 

Overstatement of government's needs is a 
material solicitation deficiency requiring 
cancellation of the solicitation and 
resolicitation. 

West Alabama Remodeling, Inc. (West Alabama), protests 
the contract awarded to B. F. Carvin Construction Co., Inc. 
(Carvin), under invitation for bids (IFB) No. N62467- 
85-B-7249 issued by the Southern Division, New Orleans Area, 
Naval Facilities Engineering Command (NAVFAC), for the 
replacement of roofing o n  family housing and other work. 

Carvin failed to acknowledge in its bid amendments to 
the IFB that, among other things, upgraded the class of 
roofing shingles from I 'C" to "A" and increased the warranty 
on the shingles from 15 to 20 years. 

The protest is sustained. 

NAVFAC contends that we should not consider the 
protest because the protester filed a copy of the protest 
with the contracting officer 1 day late. However, despite 
the late receipt of the copy, the contracting agency report 
indicates that the contracting agency had prior knowledge of 
the basis of protest because the protester discussed the 
award and expressed its intention to file a protest with the 
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a g e n c y  p r io r  t o  f i l i n g  t h e  p r o t e s t  h e r e .  F u r t h e r ,  t h e  
c o n t r a c t i n g  a g e n c y  c o m p l e t e d  t h e  report  1 d a y  e a r l y .  T h u s ,  
t h e  c o n t r a c t i n g  a g e n c y  was n o t  p r e j u d i c e d  i n  t h e  p r e p a r a t i o n  
o f  t h e  r e p o r t  b y  t h e  p ro t e s t e r ' s  d e l a y .  T h e r e f o r e ,  w e  w i l l  
c o n s i d e r  t h e  merits o f  t h e  p r o t e s t .  7 S e e  C o l t  I n d u s t r i e s ,  
8 -218834 .2 ,  Sept .  11, 1 9 8 5 ,  85-2 C.P.D. 11 284.  

NAVFAC w a i v e d  t h e  f a i l u r e  t o  a c k n o w l e d g e  t h e  amendments  
as d e  m i n i m i s .  E s s e n t i a l l y ,  t h e  b a s i s  f o r  t h i s  d e t e r m i n a -  
t i o n w i t h  respect t o  t h e  s h i n g l e s  was t h a t  a c l a s s  "A" 
s h i n g l e  was no  more e x p e n s i v e  t h a n  a c l a s s  "C"  s h i n g l e  a n d  
t h a t  t h e  c l a s s  ''A" i n s t a l l a t i o n  c o s t  was l e s s  e x p e n s i v e  t h a n  
t h e  c l a s s  'IC" i n s t a l l a t i o n  c o s t .  I n  t h a t  r e g a r d ,  NAVFAC 
r e p o r t s  t h a t  t h e  c l a s s  " C "  s h i n g l e  w o u l d  h a v e  b e e n  a d e q u a t e  
f o r  i t s  p u r p o s e ,  b u t  t h a t  a n  i n v e s t i g a t i o n  i n d i c a t e d  t h a t  
c l a s s  'IC" s h i n g l e s  were n o t  g e n e r a l l y  a v a i l a b l e .  T h e r e f o r e ,  
NAVFAC s t a t e s  t h a t ,  s i n c e  t h e  c l a s s  "A" s h i n g l e  wou ld  d o  t h e  
j o b  as  w e l l ,  t h e  I F B  w a s  amended t o  r e q u i r e  t h e  c l a s s  "A" 
s h i n g l e  t o  p r o m o t e  c o m p e t i t i o n .  

However ,  i t  is  u n n e c e s s a r y  for u s  t o  c o n s i d e r  t h e  
w a i v e r  o n  t h e  f o r e g o i n g  b a s i s .  I n  o u r  v i e w ,  t h e  i n c r e a s e  i n  
w a r r a n t y  f r o m  15  y e a r s  t o  20 y e a r s  was a mater ia l  c h a n g e  i n  
q u a l i t y .  W h i l e  NAVFAC d i s m i s s e s  t h e  i n c r e a s e  i n  w a r r a n t y  
a s  m e r e l y  a c o n t r a c t u a l  o b l i g a t i o n ,  t h e  e f f e c t  o f  t h e  
w a r r a n t y  i s  t o  g u a r a n t e e  t h a t  t h e  s h i n g l e  w i l l  l a s t  5 y e a r s  
l o n g e r  a n d ,  t h e r e f o r e ,  represents a s i g n i f i c a n t  e n h a n c e m e n t  
i n  q u a l i t y .  F u r t h e r ,  w e  h a v e  h e l d  t h a t  t h e  terms o f  a 
w a r r a n t y  a r e  m a t e r i a l  a n d  t h a t  a n  o f f e r  of a s h o r t e r  war- 
r a n t y  t h a n  i s  r e q u i r e d  b y  a n  I F E  is  a m a t e r i a l  q u a l i f i c a t i o n  
r e n d e r i n g  t h e  b i d  n o n r e s p o n s i v e .  Champion Road M a c h i n e r y  
I n t e r n a t i o n a l  Corp . ,  B-216167, Mar. 1, 1 9 8 5 ,  85 -1  C.P.D. 
11 253.  

I n  t h e  c i r c u m s t a n c e s ,  C a r v i n ' s  b i d  s h o u l d  h a v e  b e e n  
r e j e c t e d  a s  n o n r e s p o n s i v e .  P e r f o r m a n c e  on  t h e  c o n t r a c t  
a w a r d e d  t o  C a r v i n  h a s  n o t  s t a r t e d .  NAVFAC s h o u l d  t e r m i n a t e  
t h e  c o n t r a c t .  

O r d i n a r i l y ,  w e  w o u l d  recommend t h a t  award b e  made t o  
West Alabama i f  i t  was e l i g i b l e  f o r  award. However ,  NAVFAC 
h a s  i n d i c a t e d  t h a t  c l a s s  " c "  s h i n g l e s  w i t h  a 1 5 - y e a r  war- 
r a n t y  wou ld  h a v e  b e e n  a d e q u a t z  € o r  i t s  n e e d s  a n d  t h a t  t h e  
p u r p o s e  of t h e  amendment  was t o  i n c r e a s e  C o m p e t i t i o n .  I f  
t h i s  is  t h e  case,  t h e  s p e c i f i c a t i o n s  s h o u l d  h a v e  b e e n  o p e n  
t o  a l t e r n a t i v e  c l a s ses  w i t h  s t a n d a r d  m a n u f a c t u r e r ' s  war- 
r a n t i e s  r a t h e r  t h a n  r e s t r i c t e d  t o  a s i n g l e  c l a s s  w i t h  a 
2 0 - y e a r  w a r r a n t y ,  The  r e s t r i c t i o n  was a n  o v e r s t a t e m e n t  o f  
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the government's needs. Overstatement of the government's 
needs is a material solicitation deficiency requiring 
cancellation of the IFB and resolicitation. The Burgmeier 
Company; Artec, a Division of Kimball International, 
B-209710, 8-209710.2, May 23, 1983, 83-1 C.P.D. 11 5 5 2 .  

of the United States 




