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DIOEST: 

1 .  

2 .  

3 .  

In a brand name or equal procurement, the 
contracting agency improperly found the 
awardee's product technically acceptable 
where it failed to comoly with two salient 
characteristics in the request f o r  propos- 
als. Specifically, the awardee's product 
( 1 )  did not comply with the requirement for 
an "impedance meter," where the product 
offered a device which only measured, but 
did not register, the data beinq monitored; 
and ( 2 )  did not coinply with the requirement 
f o r  "diqital filtering," where the product 
offered only one of various techniques 
("diqital smoothinq" 1 necessary to provide 
t he  full ranqe of capabilities conteqDlated 
by diqital filtering. 

Issue reqardinq aqency's technical evalua- 
tion of awardee's oroduct first raised in 
protester's comments on aqency report is 
ti-ely, where protester first had access to 
awardee's proposal when the agency included 
it as part of the agency report: protester's 
comments were filed within 117 days sfter 
receiving the report; and aqency and awardee 
had full opportunity to respond t o  the 
protester's allegation. 

Protester is entitled to recover the c o s t  of 
filing and maintaining its protest, includ- 
inq attorney's fees, as well as its proposal 
oreoaration costs, where protester was 
unreasonabLv exclude? froq the procurement 
b u t  corrective action is n o t  f9asible in 
liqht of aqency's decision not- to susnend 
performance dririnq Denclency of the protest,. 
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Nicolet Biomedical Instruments protests the award of 
a contract to Tracor Northern under reuuest for prooosals 
(RFP) No. DLA120-RS-R-0023, issued by the Defense Person- 
nel Support Center, Defense Logistics Aqency ( M A ) .  The 
solicitation souaht proposals for three electrodiagnostic 
systems. Nicolet contends that the product offered by 
Tracor did not satisfv all the salient characteristics 
listed in the brand name or equal Durchase descciDtion. 

we sustain the protest. 

The solicitation, orisinally issued on October 1 1 ,  
1 9 8 4 ,  after a notification was published in the Commerce 
Business nailv (CRn), was initially intended as a sole- 
source Drocurement for three Nicolet Pathfinder TI Fvoked 
Potential Systems. In addition to receivinq an offer from 
Vicolot, the auencv received offers from three unsolicited 
sources in response to the CF3P notice, includinq one 
submitted bv Tracor. Nicolet's unit Drice was S94 ,930;  
Tracor's price was S 6 9 , 8 8 2 . 6 6 .  (The  other two offers were 
found technicallv unacceptable and were not considered in 
the final evaluation for award.) 

The auency's technical personnel determined that 
"racor's Droduct, its model TM-3500, could satisfy the 
aqencv's needs, based on Tracor's oroposal and a pre- 
viously scheduled demonstration of Tracor's product. 
ronsequentlv, tho aqencv decide? to amend the solicitation 
to add a brand name or eaual Durchase descriotion. The 
amended solicitation listed the Vicolet Pathfinder 11 
model as the brand name nroduct. 

The aqencv issued amendment Wo. 1 to the solicitation 
on March 11, 1 9 8 5 ,  addinq the brand name or eaiial Durchase 
description, includinq numerous salient characteristics. 
Tn an attempt to make the renuirenents less restrictive, 
the aqencv subsequentlv issued three additional amencl- 
ments, chansins several of the salient characteristics and 
extendinu the date for receipt o f  offers. 

Onlv NTicolet and Tracor submitted offers in response 
to the amended solicitation. 730th were found to be tech- 
nicallv accentable. The aqencv awarded the contract to 
Tracor as the ' l o w  offeror on Auqust 5 .  

Yicolet contends %hat Tracor's eauiment cannot 
comDlv with the solicitation's salient characteristics in 
five areas: ( 1 )  Vulti-taskinq; ( 2 )  Dual Averaqins with 
Rilateral Somatosensory Stimulation; ( 3 )  Flectrode 
Imnedance Testins; ( 4 )  F!FX Analysis with Trendina; and 
( 5 )  niait3l Filterina. Tn supnort of its oosition, 
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Nicolet initially relied on its familiarity with the 
capabilities of Tracorls product, and specifically cited 
areas where Tracorls product does not conform to its own. 
After receipt of the agency report, the protester based 
its contentions in part on Tracorls offer under the RFP. 
The protester argues that the agency necessarily must have 
either waived or relaxed the requirements which the Tracor 
product allegedly does not meet, in order to find Tracorls 
product technically acceptable. The protester says that 
if the requirements were so relaxed, the agency was 
required to amend the solicitation and to afford it an 
opportunity to propose less soDhisticated equipment at a 
lower price. 

The agency maintains that Yicoletls protest should be 
dismissed for failure to state a basis for protest that is 
reviewable by our Office. The aqency views Nicolet as 
essentially contestins Tracor's capability to satisfy the 
solicitation's minimum requirements. Consequently, the 
agency considers this protest as a challenge to the con- 
tractinq officer*ls affirmative determination of Tracorls 
responsibilitv. The agency correctly states that we do 
not review such challenqes absent a showing of possible 
fraud or bad faith on the part of orocurinq officials or 
of a failure to apply definitive responsiSility criteria, 
neither of which is alleged here. - See Bid Protest 
Regulations, 4 C.F.R. C 7l.?(f)(q)f(1985). 

We do not aqree that Yicolet is protesting the 
agency's responsibility determination. Althouqh in its 
initial protest submission Nicolet used terms which more 
appropriately relate to such a determination, the protest, 
when viewed in its entirety, is a challenqe to the 
agency's technical evaluation of Trac3r's product. ~ t -  is 
therefore appropriate for our review. 

As to the agency's technical evaluation, our 
decisions generally recognize that the procuring agencv is 
responsible for evaluating the data supnlie? by an offeror 
and ascertaining if it provides sufficient information to 
determine the acceotabilitv of the offeror's product. 
International Systems Marketinq, Inc., B-215174, Auq. 1 4 ,  
1 9 8 5 ,  5 5 - 2  CPn 'I 166 .  T'le overridins consirqeration in 
determininq the equivalency of an offored oroduct to the 
named product for purposes of acceotabilitv is whether the 
"equal" oroduct Derfor.rs t ~ e  needed function in a like 
manner and with the desir2.d r e s u l t s .  see Lanier Business - Products of Western Marvlan?, Tnc., 3 - 2 1 4 4 6 5 ,  Tuly 2 3 ,  
1 9 5 4 ,  94-2 CPD Y R4; it nee? not ?e an exact duplicate of 
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the brand name product in design or performance. Cohu, - Inc., 8-199551, Mar. 18, 19R1, 81-1 CPD (I 207.  R a m  
the product must meet the salient characteristics as they 
are set forth in the solicitation; it need not meet 
features of the brand name product that are not specified 
in the solicitation. Security Sngineered Machinery, 
9-220557 ,  Sept. 2 7 ,  1985, 85-2 CPD (I 353. We will not 
disturb the technical determination by the agency unless 
it is shown to be unreasonable. Automated Production 
Equipment Corp., R-210476, War. 6, 1984, 84-1 CPD g 269. 

We have reviewed Yicolet's contentions regardinq the 
evaluation of Tracor's offer, along with the agency's and 
Tracor's responses. As discussed in detail below, we find 
that it was unreasonable for the agency to conclude that 
Tracor's product satisfied the RFP requirements with 
regard to impedance meters and diqital filterinq. 

Rlectrode Impedance Testinq 

solicitation concerning impedance testing are as follows: 
The salient characteristics listed in the 

" ( 1 7 )  The remote jack box (electrode montage) 
shall have built-in impedance meters €or each 
inout channel €or monitorinq and electrode- 
subject interface. Slectrode montage must be 
proqrammable at console. 

( 1 8 )  Yust have iapedance meter for each 
channel at each amDlifier recording channel 
and at electrode interface box so that cable 
an? electrode integrity can be fully snalyzed 
rernotelv at console." 

with 
"Jicolet arques that Trac3r's offer fails to comply 
this requirement because Tracer's system provides €or 

impedance checkinq onlv at the console, rather-than at 
both the console and th2 jack box as requirod by the 
solicitation. The orotest9r qairltains that the jack box 
impedance testing capability is necessary because the 
patient is normally pren3red for monitorinq outside the 
ooeratinq room and the iark box qeters are used to check 
electrode-patient intsrF3rp at the time ths  electrodes are 
being placed on the p ? t L a q t .  

The agency responds that .  t5e protester \a5 misin- 
terpreted the requireme??. ynec~~ically, aTcordinq to the 
agency, the requirement 1-1 ~ 3 1 i e q t  c5aracteristic Vo. 17 
that impedance meters be 5 1 ~ 1 ~  Lnto the jack S o x  does not 
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mean that the meter readings must also be available at the 
jack box; rather, the agency states, the meter readings 
need only be displayed at the system console. Conse- 
quently, in the agency's view, Tracor's product with a 
reading site at the console only was acceptable. 

We find DLA's position to be unreasonable. In our 
view, the only reasonable interpretation of the term 
"impedance meter" is that it refers to a device which both 
measures an? displays data. See Random Youse Colleae 
nictionary 8 4 1  ( 1 9 8 0 )  (a m e t e r s  "an instrument that 
automatically measures and registers a quantity consumed, 
distance traveled, degree of intensity, etc."). The 
agency argues that Tracor complied with this requirement 
by offering a "meter" which merely transmits the data it 
measures to the console, where it then is actually 
displaved. The device referred to by the agency cannot 
reasonably be described as a meter, however; rather, the 
aqency describes a sensor-like mechanism which simply 
transmits data to a meterinq device. - See Institute of 
Electrical and Electronics Sngineers, Inc., Standard 
Dictionary of Electrical and Electronics Terms 626 ( 2 A  
ed. 1 9 7 8 )  (a sensor "converts a parameter at a test point 
to a form suitable for measurement by the test 
equipment"). Yoreover, Tracor itself states only that its 
jack box contains "impedance checkinq circuitrv"--i.e., a 
sensor 3evice as described by the agency--which then 
transnits the data to the console, While the Tracor 
proposal concludes that this arranqement provides an 
"equivalent method" for comPlying with the impedance 
checking requirement, Tracor itself does not contend that 
its product actually includes an irlloedance meter in the 
jack box or that readings can be made at the jack box. 

Since Tracor I s  product did not provide an "impedance 
meter" in the jack box as, in our view, that terT is rea- 
sonahly construed, Tracor's offer did not comoly with 
salient characteristic Wo, 17.  

Diclital Filterincl 

Salient characteristic Vo. 2 4  provides as follows: 

"Yust have zero-phase shift diqital filterinq 
allowinq evaluation of spectrum of acquired 
wavefornr with snecific filterincr out of 
information with certain frequencies defined 
by user and reconstruction of waveform with 
unique filter characteristics without destroy- 
ing original data." 
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In essence, this characteristic requires a capability to 
filter out  certain frequencies chosen by the user at the 
time of use. Tracor's proposal stated that its product 
complies with this requirement by offering "digital 
smoothing ." 

The protester contends that Tracor did not comply 
with the salient characteristic because "digital smooth- 
ing" is insufficient to meet the requirement for user 
flexibility as to filter type and frequencies. Speci- 
fically, Nicolet contends that digital filtering requires 
the capability to implement high-pass, low-pass, band- 
pass, and band-reject filtering where the user can specify 
all frequency breakpoints. According to the protester, 
the method offered by Tracor, digital smoothing, consists 
of low-pass filtering only. 

The agency first contends that the issue of Tracor's 
compliance with salient characteristic No. 2 4  is untimely 
and should not be considered because it was first raised 
in Nicolet's comments on the agency report. Since those 
comments were filed more than 10 days after Nicolet knew 
or should have known this basis of its protest, the agency 
argues, the issue was untimely raised under our Bid 
Protest Regulations, 4 C.F.R. S 21.2(a)(2). 

As the agency states, Nicolet did not raise this 
issue in its original protest letter. We do not find the 
issue untimely, however, because Nicolet did not have 
access to Tracor's actual proposal until the agency pro- 
vided the proposal as part of the agency report. Thus, 
while Nicolet based the allegations in its original 
protest letter on its general familiarity with the Tracor 
product, Nicolet was not on notice of the specific 
features specified in Tracor's proposal on which the 
protest is based until it had access to the Tracor 
proposal. Since Nicolet's comments on the report were 
filed within 1 0  days of the filing of the agency report, 
this ground of protest is timely. In addition, these 
comments were filed before the conference on the protest 
was held so both the agency and Tracor had a full 
opportunity to respond to Nicolet's contention both in the 
conference and in their subsequent comments to our Office. 

The agency does not take issue with Nicolet's 
description of the methods required to fully provide digi- 
tal filtering. The agency's only response to Nicolet's 
contention is to agree that Tracor's method is a type of 
"low-pass filtering," and to conclude, without further 
explanation, that Tracor therefore complied with the 
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salient characteristic. we disagree. Low-pass filtering 
permits the exclusion of only certain combinations of fre- 
quencies. As the protester points out, other frequency 
combinations can be filtered out, but only by use of other 
types of filters. Since we read the specifications as 
calling for user capability to define the frequencies that 
are to be filtered, and given that the agency concedes 
that the Tracor product offers only low-pass filtering, we 
fail to see how such a product could provide the user with 
the capability specified in the salient characteristics. 

In view of our conclusion that Tracor failed to 
comply with the salient characteristics regarding the jack 
box impedance meters and digital filtering, we find that 
the agency improperly found Tracor's product to be tech- 
nically acceptable. If the requirements for an impedance 
meter and digital filtering as described in the salient 
characteristics exceeded the agency's minimum needs, the 
agency should have amended the RFP to reflect the agency's 
actual needs and to afford Nicolet the opportunity to 
offer a lower-priced product which complied with the less 
stringent requirements. - See Sargent Industries, B-216761, 
Apr. 18, 1985, 85-1 CPD (I 4 4 2 .  By accepting Tracor's 
proposal under these circumstances, the agency unreasona- 
bly excluded Nicolet from any chance of receiving the 
award. 

Because the agency determined, pursuant to 31 
U.S.C.A. S 3553(d)(2) (West Supp. 1985), not to suspend 
performance of the contract by Tracor during the pendency 
of the protest, and the equipment has been delivered, we 
cannot recommend corrective action in the form of 
resolicitation. 
5 21.6(b); Computer Data Systems, Inc., 3-218266, May 31, 
1985, 85-1 CPD (1 624. Based on our conclusion that the 
agency unreasonably excluded Nicolet Erom any chance of 
receiving the award, however, we find that Yicolet is 
entitled to its costs, Our regulations, iaplementing the 
Competition in Contracting Act of 1984, 31 U.S.C.A. 
S 3554(c), provide that the costs of filing and pursuing a 
protest, including attorney's fees, may be recovered where 
the agency has unreasonably excluded the protester from 
the procurement, except where our Office recommends that 
the contract be awarded to the protester and the protester 
receives the award. T h e  recovery of costs €or bid or 
proposal prepar?tion may be allowed where the protester 
has been unreasonably excluded from competition and where 

- See Bid Protest Regulations, '4 C.F.R. 
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other remedies as enumerated in our regulations are not 
appropriate. See 4 C.F.R. 6 21.6(d), le). Accordinqly, 
by separate letter we are advisins the head of the 
contracting agency of our determination that Nicolet be 
allowed to recover its costs of filins and bursuinq the 
protest, includinq reasonable attorney's fees, as well as 
its probasal preparation costs. Nicolet should  submit its 
claims f o r  such costs directly to the agency. 4 C.F.R. 
6 21.6(f). 

The Drotest is sustained. 

Harry R. T7an Cleve 
General Counsel 




