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DIGEST: 

1. 

2 .  

3 .  

A procuring agency has no obligation to 
equalize a firm's competitive advantage 
because of cost savings that would result 
from the firm's simultaneous performance of 
another government contract unless such an 
advantage results froin a preference or 
unfair action by the contracting agency. 

Reviewing abstracts of scientific literature 
for obvious errors incident to converting 
them to magnetic tape, where contractor 
prepared abstracts and submitted them to 
procuring agency under another contract, 
does not rise to the level of substantive 
review that would impair a contractor's 
objectivity and thus constitute an 
organizational conflict of interest. 

Protest alleging that an answer to a request 
for clarification was used by the procuring 
agency to improve another offeror's proposal 
is denied where the procurement record does 
not show that the answer was used as the 
basis of questions posed to the other 
offeror or in discussions with that 
offeror 

Information 
services protest 
Technology Trans 
No. 7068, issued 
(USGS 1 , Departme 

Ventures, inc, (IVI) and Harris Consultive 
the proposed award of a contract to Peters 

fer, Inc. under request for proposals ( R F P )  
by the United States Geological Survey 

nt of the Interior. The solicitation calls 
for abstracting water resource literature and inakin9 
magnetic tape c3pies of the abstracts €or entry into a data 
base maintained by the h'ater iiesources Scientific 
Information Center of USGS. The protesters contend that 
Peters had a number of unf3ir 3dvantayes in the 
procurement. 

i4Je deny the protests in part and dismiss them in part. 
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The RFP, issued o n  May 20 ,  1 9 8 5 ,  was f o r  a 
f ixed-price ,  i n d e f i n i t e  q u a n t i t y  con t r ac t  w i t h  t w o  1-year 
op t ions .  I t  required o f f e r o r s  t o  submit s epa ra t e  p r i c e s  
for ( 1 )  s e l e c t i n g  and a b s t r a c t i n g  water resources  a r t i c l e s  
and papers and t h e n  converting t h e  a b s t r a c t s  t o  magnetic 
tapes  and ( 2 )  converting pr in ted  a b s t r a c t s  provided by 
uSGS t o  magnetic tapes .  The a b s t r a c t s  t o  be provided by 
t h e  agency c u r r e n t l y  a r e  prepared by Pe ters  under another 
USGS c o n t r a c t ,  N o .  14-08-0001-22825 ( N o .  2 2 8 2 5 ) ,  w h i c h  
r e q u i r e s  t h e i r  p repara t ion  from f e d e r a l  government and 
federally-funded r epor t s .  

The s o l i c i t a t i o n  provided f o r  eva lua t ion  of technica l  
proposals  i n  t h r e e  a reas :  t echn ica l  competence of k e y  per- 
sonnel ,  t echnica l  and management approach, and organiza- 
t i o n a l  experience.  T h e  f i r s t  two f a c t o r s  were given 
approximately equal weight, and each was given twice t h e  
weight of the  t h i r d  f a c t o r .  The RFP a l s o  s t a t e d  t h a t  pr ice  
would be  considered i n  determining w h i c h  proposal of fe red  
t h e  g r e a t e s t  value,  and t h a t  between s u b s t a n t i a l l y  equal 
technica l  proposals ,  price would be a major f a c t o r  i n  the  
s e l e c t i o n .  

O f  the  seven proposals  submitted,  those of I V I ,  
Pe t e r s ,  and Harr i s  were determinea t o  be w i t h i n  the  
competit ive range. The USGS committee evaluat ing the 
technica l  proposals  gave them the  following numerical 
r a t i n g s :  IVI, 100;  Pe te r s ,  97; Harr i s ,  9 2 .  Although IVI 
and Pe ters  were c lose ly  ranked t echn ica l ly ,  P e t e r s '  t o t a l  
o f f e r e d  p r i ce  was more than 30 percent  lower than IVI's, 
while Har r i s '  p r i c e  was more than 2 0  percent h i g h e r  than 
IVI's. USGS determined t h a t  Pe te r s '  p r i ce  was f a i r  and 
reasonable and t h a t  an award t o  Pe te r s  was i n  t h e  bes t  
i n t e r e s t  of t h e  government. 

IVI's P r o t e s t  

I V I ,  t he  incumbent c o n t r a c t o r ,  a l l e g e s  t h a t  Pe te r s ,  by 
v i r t u e  of i t s  incumbency on USGS con t r ac t  N o .  2 2 8 2 5 ,  has an 
un fa i r  advantage i n  two r e spec t s .  F i r s t ,  the f i r m  w i l l  
presumably s t o r e  the  a b s t r a c t s  t h a t  i t  types and s u b m i t s  t o  
U S G S  under con t r ac t  N o .  2 2 8 2 5  on magnetic o r  o the r  e lec-  
t r o n i c  media. When i t  rece ives  those a b s t r a c t s  under the 
con t r ac t  a t  i s sue  here ,  Pe te rs  w i l l  not have t o  retype 
them, b u t  w i l l  only need t o  make the changes required by 
USGS and convert  the s tored  a b s t r a c t s  t o  magnetic tape.  
Second, s ince  the RFP s t a t e s  t h a t  the con t r ac to r  m u s t  
review the a b s t r a c t s  provided by TJSGS f o r  obvious e r r o r s ,  
IVI argues t h a t  Pe te r s  w i l l  n o t  have t o  proofread and 
c o r r e c t  e r r o r s  when i t  prepares  the a b s t r a c t s  under 
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contract No, 22825.  With these two advantages, according 
to IVI, Peters can offer a price less than that of other 
competitors , 

peters is responsible for the accuracy, completeness, 
format, and syntax of abstracts submitted under contract 
YO. 22825. Consequently, it is not clear that it could 
reduce its cost by not proofreadins those abstracts until 
they are received back from TJSGS under the protested 
contract, since to do so would risk rejection of the 
abstracts by rISGS under the first contract. We do aqree 
with IV'L that Peters would qain a cost advantage from 
havinq to type the abstracts prepare? under contract 
Wo. 27925 only once. However, the government has no obli- 
gation to equalize a competitive advantage that a firm may 
enjoy because of its own particular business circumstances 
or because it qained experience under a prior uovernment 
contract unless the advantaue results fr9m a Dreference or 
unfair action bv the contracting agency. American 
Preparatory Institute, R-718291, May 20, 1985, 85-1 CPY) 
*I 573; Svstems Bngineerinq Associates Corp., !3-208439, 
Jan. 31, 19F33, 93-1 CPD 'I 97. Thus the issue for our con- 
sideration is whether the qovernmcnt unfairly participated 
in establishing any competitive advantage that Peters 
en joys. 

We find no indication in the record that any advantaqe 
Deters may have gained because of its incumbency on USGS 
contract Yo. 22825 was the result of a preference or unfair 
action bv USGS. IVT has not suggested, and we are not 
aware of any evidence, that contract Yo. ? 2 5 2 5  was awarded 
to Peters in order to favor the firm in this procurement. 
The work was not divided into two contractual efforts in 
order to assist Peters--two contracts have apoarently been 
used for several years. The mere fact that Peters mav 
preoare and store the abstracts on electronic media under 
contract Yo. ?2825 does not establish that rJSGS preferred 
?eters or  acted unfairlv toward the other offerors. Thus, 
we deny this portion of 'IVI's protest. 

TVI also contends that, since Deters would be reviewinq 
its own work under the protested contract, an orqaniza- 
tional conflict of interest would be cr?ated. IVI ?resum- 
sblv believes that Peters will be less likely to correct 
obvious errors in rJSGS-sunolie? abstracts or to bring other 
oossihle errors it miqht encounter to the attention of USGS 
because this would reflect nsqatively on its oreparation of 
the abstracts under contract "10. 2 2 9 2 5 .  TJSGS responds that 
the issue of potential conflict of interest is untimely 
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since failure of a solicitation to contain a conflict of 
interest provision must be raised before the closing date 
for receipt of initial proposals. USGS further argues that 
the solicitation provides for the contractor to return 
government-provided abstracts for clarifications and to 
correct obvious errors, but does not provide for contractor 
review for relevance and content. USGS is to provide the 
substantive review. 

Although a protest against the failure of a 
solicitation to contain a conflict of interest provision 
would be untimely, the protest here is not directed against 
the solicitation; rather, it alleges that a conflict of 
interest arose from the award decision and that this deci- 
sion was improper for that reason. We see no basis for 
viewing this as untimely. 

The determination that an award to a particular firm 
would result in an organizational conflict of interest must 
be made by the procuring activity, since the agency has the 
responsibility for balancing the government's competing 
interests in ( 1 )  preventing bias in the performance of 
certain contracts that would result from a conflict of 
interest, and (2) awarding a contract that will best serve 
the government's needs to the most qualified firm. NAHB 
Research Foundation, Inc., B-219344, Aug. 29, 1985, 85-2 
CPD 11 248. We will not overturn such a determination 
unless shown to be unreasonable. Id. - 

IVI has not established that the agency's 
determination that no organizational conflict of interest 
exists because of Peters' incumbency on USGS contract 
No. 22825 is unreasonable. Although Peters will prepare 
the abstracts to be converted to magnetic tape, we do not 
believe that the effort necessary under the protested con- 
tract to discover typographical and other obvious errors 
rises to the level of a substantive review which would 
impair Peters' objectivity. Reviewing for obvious errors 
is a minor aspect of the contract work, incidental to the 
contractor's job of converting the abstracts to magnetic 
tape. Also, since Peters would have to correct the errors 
itself under this contract, and presumably included an 
amount for this effort in its proposed price, we do not 
believe that the firm would be less likely to consider 
errors in abstracts i t  previously prepared than if another 
firm prepared them. The mere fact of a prior or current 
contractual relationship does not in itself create a 
conflict of interest. See Varo, Inc., 3 - 1 9 3 7 8 9 ,  
July 18, 1980, 8G-2 CPD!(44 at 7 .  
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The protester next contends that the contracting 
officer, through a clarification question, obtained 
information from IVI upon which subsequent technical 
questions to peters were based, thereby technically level- 
ing the proposals. TJSGS asked IVI whether its description 
of the scope of literature for abstractinq was based upon 
the RFP or on IVI's experience under the prior contract. 
According to the agency, this was intended to alert IVI to 
the fact that its understandinq of the scope of literature 
which USGS believed to be broader than that in the prior 
contract, should be from the R F P .  We find no evidence in 
the procurement record, includinq clarification questions 
asked of other offerors and negotiation summaries, that 
IvI's answer to the question was communicated to any other 
offeror or used to improve Peters' technical proposal. 

TVI alleqes in its comwents on the aqency's report 
that since one of the key personnel Peters proposed to work 
on contract Vo. 22825 did not authorize submission of her 
name, peters may have proposed key personnel without 
authority. 'EVI's allegation is nere soeculation and falls 
short of satisfying the protester's burden of affirmatively 
Droving its case. See Edward E. Davis Contractinq, 
8-219524, Jan. 13, 1991, 81-1 CPD *I 2 0 .  Ve deny the 
protest on the above bases. 

- 

TVI asserts that the requirement. for separate oricing 
of two tvpes of work in the solicitation in some way bene- 
fits peters and restricts competition. 
Pegulations, 4 C . F . R .  C 21.2(a)(l) ( 1 9 8 5 1 ,  require protests 
agairlst apoarent solicitation improperieties to be filed 
prior to the closinq date for receipt of proposals. The 
solicitatiQn clearly required separate pricins of 
(1) abstractinq water resources articles and converting 
those abstracts to magnetic tape, an? ( 2 )  convertinq rlSGS- 
preoared abstracts to magnetic tape. Closins date for 
receipt of proposals was June 17, 1985. IVT did not 
protest to our Office until August 20,  1985. Thus, we find 
IVI's protest on this issue to be untimely, and we dismiss 
it. 

Our Bid Protest 

Sarris' Protest 

Harris initially file3 comments on 1 ~ 1 ' s  protest, 
stating that the T3SGS %ad advised that, it was entitled to 
do so as an interested oarty. Subsequentl~, the firm 
stated that it intended its submission to be considered as 
a separate orotest, prirnarilv because it_ was concerned that 
IVI might withdraw its protest. A l t h o u q h  we initially 
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treated Harris as an interested party, upon reconsideration 
we are treating Harris as a separate protester. 

Harris contends that Peters had an unfair competitive 
advantage and a conflict of interest; it supports these 
contentions on the same grounds as those advanced by IVT. 
We deny this portion of Yarris' protest for the reasons we 
denied IVI s protest. 

In its comments on the aqency's report on IVI's 
protest, Yarris presents an additional protest issue. 
Yarris contends that it suffered a competitive disadvantaqe 
in not havinq the sane level of  "strategic business 
intelliqence" about the procurement as IVT and Peters. 
Apparentlv, Yarris refers to the fact that TVT and Peters, 
as well as individuals in those firms, have prepared 
abstracts under rJSGS contracts for a number 9f years. 
Yarris states that it learned of these facts around the 
time of its first protest letter to our Office, dated 
August 29, 1 9 5 5 .  The alleqed advantaqes that both IVT and 
Peters had in the competition were not presented as a 
qround €or protest until October 1 5 ,  more than a month 
later. 

Our Rid Protest Requlations require that in order to 
be timely, a protest on the grounds other than an alleserl 
impropriety in the solicitation must be filed within 10 
workinq days after the basis for protest is known or should 
have been known. 4 T.F.R.  6 2l.%(b)(2). qarris did not 
protest the alleged advantages of IT71 and Peters within the 
time required, and we disniss that portion of Yarris' 
protest. 

We deny the protests in part an3 dismiss t h e m  in part. 




