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An A i r  Force e m p l o y e e  who h a d  b e e n  r e c e i v i n g  
post a l l o w a n c e  a n d  l i v i n g  q u a r t e r s  a l l o w a n c e  
w h i l e  s t a t i o n e d  i n  E n g l a n d  was e r r o n e o u s l y  paid 
t h e  same a l l o w a n c e s  a f t e r  h i s  t r a n s f e r  f r o m  
E n g l a n d  t o  Germany.  The  e m p l o y e e  s h o u l d  h a v e  
e x p e c t e d  a decrease i n  t h e  a m o u n t  of h i s  p a y  
based o n  t h e  t e r m i n a t i o n  o f  t h e s e  a l l o w a n c e s  b u t  
h e  f a i l e d  t o  e x a m i n e  h i s  record of b a n k  
d e p o s i t s ,  w h i c h  wou ld  h a v e  i n d i c a t e d  t h a t  h i s  
p a y  d i d  n o t  decrease a f t e r  h i s  t r a n s f e r  to  
Germany.  T h e r e f o r e ,  t h e  e m p l o y e e  i s  n o t  w i t h o u t  
f a u l t ,  a n d  u n d e r  a p p l i c a b l e  r e g u l a t i o n s ,  w a i v e r  
is p r e c l u d e d .  F i n a n c i a l  h a r d s h i p  c a n n o t  form 
t h e  b a s i s  f o r  w a i v e r .  

Mr. f r a n k  A .  Ryan requests r e c o n s i d e r a t i o n  of o u r  
Claims G r o u p ' s  Yovember 2 9 ,  1 9 7 9  d e n i a l  o f  h i s  a p p l i c a t i o n  
f o r  w a i v e r  of  h i s  d e b t  to  t h e  U n i t e d  S t a t e s  i n  t h e  a m o u n t  
o f  $ 1 4 , 8 2 4 . 4 6 .  T h e  d e b t  arose f ro in  e r r o n e o u s  p a y m e n t s  of 
pos t  a l l o w a n c e  a n d  l i v i n g  qua r t e r s  a l l o w a n c e  made to  
Y r .  Ryan as a D e p a r t m e n t  o f  t h e  Air Force c i v i l i a n  
e m p l o y e e .  The  e r r o n e o u s  p a y m e n t  n a y  n o t  be w a i v e d  because 
Y r .  Ryan s h o u l d  h a v e  known o r  c o u l d  h a v e  d e t e r m i n e d  f r o m  
t h e  e x a m i n a t i o n  of h i s  L e a v e  and  E a r n i n g s  S t a t e m e n t s  and 
h i s  b a n k  d e p o s i t s  t h a t  h e  was r e c e i v i n g  a m o u n t s  t o  w h i c h  he 
was n o t  e n t i t l e d .  

W h i l e  a s s i g n e d  t o  d u t y  i n  West R i u s l i p ,  E n g l a n d ,  
Flr. Ryan r c e i v e d  b o t h  a p o s t  a l l o w a n c e  a n d  a l i v i n g  
q u a r t e r s  a l l o w a n c e .  E € f e c t i v e  October 1 ,  1 9 7 2 ,  M K .  2yan 
was t r a n s f e r r e d  from West R u i s l i p ,  E n q l a n d ,  t o  W e i s b a d e n ,  
Germany ,  u n d e r  qrders a u t h o r i z i n g  d e l a y e d  t r a v e l  o f  h i s  
d e p e n d e n t s .  I n i t i a l l y ,  he was p r o v i d e d  q u a r t e r s  i n  t h e  
A m e r i c a n  Arns  Hotel ,  3 G o v e r n m e n t  E a c i l i t y  i n  W e i s S a d e n  €or 
w h i c h  h e  was n o t  charged  a r e n t a l  f e e .  On J u n e  8, 1 9 7 3 ,  h e  
was j o i n e d  b y  h i s  f a m i l y  and moved €ram t h e  Amercan A m s  
Hotel i n t o  o the r  G o v e r n m e n t  q u a r t e r s .  T h e  pos t  a l l o w a n c e  



B-218722 

and living quarters allowance payments Mr. Ryan had 
received while stationed in England were continued after 
his permanent change of station to Germany even though he 
was not entitled to either allowance, A post allowance 
was not authorized for the employee stationed in Weisbaden 
and, under 5 U . S . C .  S 5923, a living quarters allowance may 
not be paid to an employee who, like Mr. Ryan, is furnished 
Government quarters without rental charge. Due to the 
administrative error on the part of the Air Force in 
failing to terminate both allowances, Mr. Ryan was overpaid 
for the period October 1 ,  1 9 7 2 ,  through January 3 ,  1976,  in 
the amount of $ 1 4 , 8 2 4 . 4 6 .  

In his original request for waiver, Mr. Ryan stated 
that he did not apply for a quarters allowance and since 
his monthly check was deposited in a bank, he had no reason 
to doubt the accuracy of the payments. Further, he indi- 
cated that the overpayment was due solely to administrative 
ineptitude without fault on his part and requested that 
waiver be granted in view of the financial hardship 
involved in repayment. Waiver was denied based on his 
failure to question his entitlement to the same overseas 
allowances in Germany that he received while stationed in 
England and for failure to review his bank statements which 
would have indicated excessive deposits of pay and 
allowances. Our Claims Group held that Mr. Ryan's failure 
to notice and report the error in h i s  pay placed him at 
least partially at fault i n  the matter and, thus, that his 
indebtedness could not be waived. 

In h i s  appeal, Mr. Ryan states that he has been unable 
to work since his involuntary retirement from Federal 
employment in 1976 and that he has a difficult time meet- 
ing his current financial obligations. He reiterates his 
contention that his paychecks were on direct deposit to 
American E x p r e s s  and that there was no obvious indication 
of any error in the amounts of pay and allowances. Tn 
addition, he says that he received no further communication 
after he made his original application f o r  waiver and 
assumed the waiver had been granted. 

The Comptroller General is authorized by 5 U.S.C. 
5 5584 to waive c la ims  for  overpayment of pay and 
allowances, other than travel and transportation expenses  
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and  a l l o w a n c e s  a n d  relocation e x p e n s e s ,  i f  c o l l e c t i o n  would  
be " a g a i n s t  e q u i t y  a n d  good c o n s c i e n c e . a n d  n o t  i n  t h e  b e s t  
i n t e r e s t s  o f  t h e  U n i t e d  S t a t e s . "  Such  a u t h o r i t y  may n o t  be 
e x e r c i s e d  i f  there is  "an  i n d i c a t i o n  of f r a u d ,  misrepre- 
s e n t a t i o n ,  f a u l t ,  or l a c k  o f  good f a i t h  on t h e  p a r t  of t h e  
e m p l o y e e  o r  a n y  o t h e r  p e r s o n  h a v i n g  a n  interest  i n  o b t a i n -  
i n g  a w a i v e r  o f  t h e  claim." I m p l e m e n t i n g  t h e  s t a t u t e ,  
4 C.F.R.  S 9 1 . 5 ( c )  ( 1 9 8 4 )  p r o v i d e s  i n  p e r t i n e n t  pa r t :  

" *  * * Any s i g n i f i c a n t  u n e x p l a i n e d  
i n c r e a s e  i n  p a y  o r  a l l o w a n c e s  wh ich  would 
require  a r e a s o n a b l e  p e r s o n  t o  make i n q u i r y  
c o n c e r n i n g  t h e  c o r r e c t n e s s  o f  h i s  p a y  or 
a l l o w a n c e s ,  o r d i n a r i l y  would p r e c l u d e  a 
w a i v e r  when t h e  e m p l o y e e  o r  member f a i l s  to  
b r i n g  t h e  mat ter  to  t h e  a t t e n t i o n  o f  appro- 
p r i a t e  o f f i c i a l s .  Waive r  o f  o v e r p a y m e n t s  oE 
pay  a n d  a l l o w a n c e s  u n d e r  t h i s  s tandard  
n e c e s s a r i l y  mus t  d e p e n d  upon t h e  f a c t s  
e x i s t i n g  i n  t h e  p a r t i c u l a r  case.  * * * "  

W e  h a v e  h e l d  t h a t  t h i s  l a n g u a g e  a p p l i e s  n o t  o n l y  t o  
a n e x p l a i n e d  i n c r e a s e s  i n  p a y ,  b u t  a l so  to  c o n t i n u e d  
receipt o f  the  same s a l a r y  when a r e d u c t i o n  is e x p e c t e d .  
Ar thu;  W e i n e r ,  B-194480, May 2 0 ,  1 9 7 6 ;  V i n c e n t  J. 
M a z z a r i n o ,  B-201253, Yay 2 6 ,  1981 .  

I f  a n  e m p l o y e e  h a s  records w h i c h ,  i f  r e v i e w e d ,  would 
i n d i c a t e  a n  o v e r p a y m e n t  and t h e  e m p l o y e e  f a i l s  t o  r e v i e w  
s u c h  documents for a c c u r a c y  or otherwise f a i l s  to  t a k e  
c o r r e c t i v e  a c t i o n ,  h e  i s  n o t  w i t h o u t  f a u l t  and w a i v e r  w i l l  
b e  d e n i e d .  R o o s e v e l t  W. R o y a l s ,  B-188822, J u n e  1 ,  1977 ;  
V i n c e n t  J. M a z z a r i n o ,  €3-201253, s u p r a .  

T h e  f a c t  t h a t  t h e  o v e r p a y m e n t s  were made t h r o u g h  
a d m i n i s t r a t i v e  e r ro r  does n o t  r e l i e v e  an  i n d i v i d u a l  of 
r e s p o n s i b i l i t y  t o  d e t e r m i n e  the  t r a e  s t a t e  o f  a f f a i r s  
i n  c o n n e c t i o n  w i t h  o v e r p a y m e n t s .  I t  i s  f u n d a m e n t a l  t h a t  
p e r s o n s  r e c e i v i n g  money e r r o n e o u s l y  p a i d  by a GoveL,  v q m e n t  
a g e n c y  or o f f i c i a l  a c q u i r e  n.3 r i g h t  t o  t h e  money; s u c h  
persons are bound i n  e q u i t y  and  qood c o n s c i e n c e  to make 
r e s t i t u t i o n .  J a m e s  T .  - F i e l d i n g ,  5 -194594 ,  S e p t e m b e r  2 7 ,  
1979 ;  V i n c e n t  J .  M a z z a r i n o ,  R-201253,  sgpra .  
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I n  t h e  p r e s e n t  case, t h e  record i n d i c a t e s  t h a t  
Mr. Ryan was overpaid $174.02 f o r  e a c h  pay period from 
October 1, 1982, t h r o u g h  J a n u a r y  6, 1973, for  post 
a l l o w a n c e  a n d  l i v i n g  q u a r t e r s  a l l o w a n c e .  S i m i l a r l y ,  h e  was 
overpaid $174.44 f o r  e a c h  pay period f r o m  J a n u a r y  2 0 ,  1973, 
t h r o u g h  J a n u a r y  3, 1976, f o r  t h e s e  same a l l o w a n c e s .  T h e s e  
p a y m e n t s  a re  l i s t ed  o n  h i s  pay records a s  o t h e r  e n t i t l e -  
m e n t s .  T h e y  were i n c l u d e d  i n  h i s  L e a v e  a n d  E a r n i n g s  State-  
m e n t s  i n  t h e  same m a n n e r .  A l t h o u g h  h e  h a d  b e e n  e n t i t l e d  t o  
overseas a l l o w a n c e s  w h i l e  s t a t i o n e d  i n  E n g l a n d ,  h e  d i d  n o t  
a p p l y  f o r  these a l l o w a n c e s  o r  receive a n y  i n f o r m a t i o n  t o  
i n d i c a t e  t h a t  t h e y  w o u l d  c o n t i n u e  a f t e r  h i s  t r a n s f e r  t o  
West Germany w h e r e  h e  was t o  be f u r n i s h e d  G o v e r n m e n t  
quar te rs .  F o r  t h i s  r e a s o n  w e  b e l i e v e  t h a t  Y r .  Ryan s h o u l d  
h a v e  a n t i c i p a t e d  t h a t  t h e  t w o  a l l o w a n c e s  i n  q u e s t i o n  wou ld  
b e  t e r m i n a t e d  a n d ,  i n  f a c t ,  Y r .  Ryan does n o t  claim 
otherwise.  When t h e  a m o u n t  of h i s  p a y  was n o t  d e c r e a s e d ,  
h e  s h o u l d  h a v e  b e e n  a l e r t ed  to  t h e  l i k e l i h o o d  o f  a n  e r ror  
i n  h i s  p a y .  TJnder t hese  c i r c u m s t a n c e s  w e  c a n  o n l y  c o n c l u d e  
t h a t  h e  was p a r t i a l l y  a t  f a u l t  i n  f a i l i n g  t o  r e c o g n i z e  t h e  
a d m i n i s t r a t i v e  errors  b y  c h e c k i n g  h i s  Leave a n d  E a r n i n g s  
S t a t e m e n t s  a n d  t h e  record of h i s  b a n k  d e p o s i t s  o n  a r e g u l a r  
b a s i s  a n d  i n  f a i l i n g  t o  n o t i f y  a p p r o p r i a t e  a g e n c y  p e r s o n n e l  
t h a t  h i s  p a y  was n o t  r e d u c e d  when he was r e a s s i g n e d  t o  
W e  i s b a d e n  . 

S i n c e  w e  f i n d  t h a t  Wr. Ryan was o n  n o t i c e  of t h e  
o v e r p a y m e n t s  w e  c a n n o t  f i n d  t h a t  h e  was f r e e  f r o m  f a u l t  o r  
t h a t  c o l l e c t i o n  a c t i o n  is  a g a i n s t  e q u i t y  a n d  g o o d  con-  
s c i e n c e  o r  c o n t r a r y  t o  t h e  b e s t  i n t e r e s t s  o f  t h e  U n i t e d  
S ta tes .  Mr. R y a n ' s  a r g u m e n t  t h a t  d e l a y s  i n  c o l l e c t i n g  h i s  
claim h a v e  placed h im i n  a p o s i t i o n  o f  f i n a n c i a l  h a r d s h i p  
does n o t  p r o v i d e  a b a s i s  t o  excuse t h i s  i n d e b t e d n e s s .  An 
e i n p l o y e e  o n  n o t i c e  of a n  error  i n  h i s  p a y  h a s  a d u t y  t o  
r e t u r n  t h e  e x c e s s  sums  o r  s e t  a s i d e  t h i s  a m o u n t  for  r e f u n d  
st s u c h  time a s  t h e  a d m i n i s t r a t i v e  e r r o r  is cDrrected.  
Xobert A .  T u r n e r ,  B - 2 0 0 1 1 6 ,  March  2 3 ,  1 9 8 1 .  

A c c o r d i n g l y ,  t h e  d e n i a l  of Mr. R y a n ' s  r e q u e s t  f o r  
w a i v e r  o f  h i s  i n d e b t e d n e s s  i s  s u s t a i n e d .  

il ' 
ActingCornptroller G e n e r a l  

(if t5e U n i t e d  S t a t e s  
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