
TI48 COMPTmOLL8R OHN8RAL 
DECISION O P  T H H  U N I T N O  STAT8I) 

W A S W I N G T O N .  D . C .  2 0 5 4 8  

MATTER OF: Simulators Limited, Tnc. 

DIGEST: 

1 .  Protest that agency did not allow sufficient 
time for  the oreparation of promsals is 
dismissed as untimely because it was not 
filed prior to the closing date for  receipt 
of proposals. 

2. Protest that aqency violated requlatory 
requirements concerning the conduct of dis- 
cussions is denied since these requirements 
apoly o n l y  with resmct to Proposals in t-he 
competitive ranqe and the protest??' : 
orooosal was not included in the coqpetitive 
ranqe. 

3 .  Protest concerninq evaluation of protester's 
Drooosal is denied where there is no showing 
that agency's evaluation was unreasonable or 
was inconsistent with law or the solicita- 
tion's evaluation criteria. 

4 .  (740 will not conduct an independent 
investigation in connection with a bid 
protest in order to substantiate a 
protester's speculative alleqations. 

5 .  Vhether the awardee's m i c e  is below cost 
involves the awardee's resoonsibilitv--a 
matter that G4O qenerally does not review. 

Simulators Limited, Inc., orotests the rejection of 
its Droposal as technically unacceptable and the ptooosed 
award of a contract to Continental W V s  under request for 
proposals (RFP) VO. ~ A A 9 0 1 - 8 5 - R - 0 2 4 5 ,  issued by the ' 7 .5 .  
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Army Missile Command, Redstone Arsenal, Alabama. The 
Drotester contends that the aqency did not allow sufficient 
time for the preparation of proposals and did not conduct 
adequate discussions. The protester also contends that the 
agency's rejection of its proposal must have been for 
reasons other than those cited bv the asencv and that tho 
awardee's pricinq was unbalanced. We deny the protest in 
part an? dismiss it in part. 

Background 

The solicitation was for target fliqht services in 
siipport of live-fire traininq exercises at the National 
Traininq Center at Fort Irwin, California. The contractor 
will he required to desiqn and fabricate a small drone 
aircraft known as a Close Air Support Simulator ( C A S S ) ,  to 
demonstrate the performance of  its C A S  in test flights, 
and to implement tarqet fliaht services at Fort Irwin 
during a 4-week ohase-in period. The solicitation provided 
for oDtions €or the contractor to oerform the same and 
other fliqht services durinq the next 11  months and two 
succeedinq 12-month periods. The aqcncv issued the solici- 
tation on Yarch 30, 1 9 8 5 ,  and reauired offerors to submit 
DroDosals bv Fav 1 5 .  The solicitation stated that award 
would be made to that resnonsible offeror whose proposal 
conforminq to the solicitation was most advantaaeous to the 
government. 

The Drotester submitted a timely proposal, as did five 
other offerors. On Yay 2 1 ,  tF.e aaency contacted the 
orotester by telephone and advised the firm that the tech- 
nical. evaluation committee ( T X )  had been unable to locate 
several items o f  information reauired by the RFP. The 
protester referred the aqencv to the naqes of its pronosal 
where it said the required information could be found. The 
aqencv informed the protester again, by telephone on rTav 29  
and by letter dated May 30, that %he information contained 
in its proposal was insufficient. Rv letter dated June 1 ,  
the protester revised several paqes of its technical and 
manaqement pronosals. The agency evaluated these revisions 
and determined that t h e  protester's proposal still did not 
satisfv the soecific reauirements of the RFP. The agency 
reuuested on June 5 that the protester provide the required 
information by June 10, Sv letter dated June 1 2 ,  the 
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protester again revised its proposal and submitted some 
additional information. The agency evaluated the proposal 
as revised and, by letter dated July 9 ,  informed the pro- 
tester that its proposal was technically unacceptable, 
settinq forth in detail the reasons for that determination. 

m o n  learning that the agency had rejected its 
proposal, the protester filed a protest with the agencv by 
letter dated July 17. When it received no response to that 
letter, the protester filed a protest here on August 5 ,  
askirlq us to review all of the issues raised in its protest 
to the agency and also conplaining about the time allowed 
€or the preparation of prooosals. 

Proposal Preparation period 

The first of the protester's contentions is that the 
agency did not allow sufficient time €or the preparation of 
proposals. This basis for orotest is twofold: first, that 
the period from March 30 to May 1 5  was not enouqh time for 
offerors to orepare their moposals adequately and, second, 
that the orotester received an amendment only 2 days before 
proposals were due; yet, the aqency did not extend the 
closing date. 

Our Rid protest Qequlations, 4 C.P.Q. oart 2 1  ( 1 9 8 5 ) ,  
provide that a Drotest based upon an alleged imropriety 
apoarent in a solicitation must be filed orior to the 
closinq date for receipt of initial nrooosals. 4 C.F.R. 
C 21.2(a)(l). Since the time allowed for the oreparation 
of proposals in this case was apparent from the solicita- 
tion, any protest that the time allowed was too brief 
should have been filed prior to the Yay 15 closing date. 
We note that the protester did ask the aqencv prior to 
Yay 15 whether the closinq date would be extended and that 
the aqency responded in an amendment that it would not be 
extended. The protester did not file a Drotest on this 
issue, however, until well after the closirlq date. Its 
motest on this issue therefore is untimely. 

In any event, the 45-day oeriod allowed in this case 
€or the preparation of proposals exceeded the 30 days 
required by the law soverning this solicitation, 15 V . S . C .  
§ 637(e)(2)(5) (SUP?. I 1983). Further, with respect to 
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the protester's complaint that it received an amendment 
only 2 days before proposals were due, we note that the 
agency issued the amendment 6 days prior to the closing 
date and that the amendment merely changed the required 
delivery date from September 28 to September 30. We cannot 
disagree with the agency's determination that this change 
was not significant enough to require that the closing date 
be extended. 

Adeauacv of DiSCUSSiOnS 

The protester contends that in rejecting its proposal, 
the agency violated section 15.610(c) of the Federal Acqui- 
sition Regulation (FAR), 48 C . F . R .  S 15.610(c) (1984). 
Basically, that regulation provides that discussions con- 
ducted with an offeror in the competitive range must be 
meaningful in that the contracting officer must advise the 
offeror of any deficiencies in its proposal, attempt to 
resolve any uncertainties, and permit the offeror to revise 
its proposal. 

The requirement for meaningful discussions contained 
in FAR s 15.610(c) only applies, however, to discussions 
conducted with offerors who have submitted proposals deter- 
mined to be within the competitive range. The requirement 
does not apply prior to the competitive range determina- ~- ~ - 

tion. Auto Paint Specialist, Inc., dba K & - K  Truck 
Painting, 8-205513, June 21, 1982, 82-1 C P D  11 609. Rather, 
prior to determininq which proposals are in the competitive - -  
range, an agency may question an offeror concerning-its 
proposal as part of the ongoing evaluation process, see 
ALM, Inc., et al., 8-217284, et al., Apr. 16, 1985, 85-1 
C P D  (1 433, provided these "discussions" do not have an 
impact on contract requirements or unfairly prejudice other 
offerors. See Ensign Bickford C o . ,  B-180844, Aug. 14, 
1 9 7 4 ,  74-2 CPD 1 97. Once it is determined that an 
offeror's proposal is not in the competitive range, how- 
ever, the agency need not conduct further discussions with 

- - 

the offeror. ALM, Inc., B-217284, supra. Here, since the 
agency's efforts in affording the protester several 
opportunities to revise its proposal occurred before the 
competitive range was established, the protester has no 
basis to complain that the agency failed to conduct 
meaningful discussions. 
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Evaluation of the nrotester's Pronosal 

The aqencv determined that the protester's nroposal 
was technically unacceDtable based on a lack of information 
in the oroposal sufficient to satisfy the requirements of 
oarasraoh T,-22 of the solicitation. Paraqraph t - 2 2  
described what was to be included in each offeror's pro- 
oosal. Specificallv, the oaraqraph contained two provi- 
sions, one of which stated that in order to dewtonstrate 
the offeror's understanding of the statement of work and 
the offeror's technical capability, each oPferor's tech- 
nical prooosal had to provide evidence of the offeror's 
experience in tarqet flisht operations and other areas an4 
had to contain specific examples of instances where the 
offeror's ability to perform the work described in the 
solicitation had been demonstrated. The other provision 
required the submission in an offeror's manaqement orooosal 
o f  a manning table and an organization chart, as well as 
job descriptions for each oosition shown on the table and 
the chart. It also required the manaqement prmosal to 
contain a plan of expansion showinq the offeror's capa- 
bility to surmort an increase in the agencv's C W S  
requirements. 

9s a result o€ discussions with the aqency, the 
orotester's revised Droposal stated that the firm orevi- 
oiisly had submitted to the agency--sresuaablv in connection 
with siqilar requirements--pronosals that the aqencv had 
deternrined to Se technically acceotable. The orooosal 
stated further that the firm planned to use as a consultant 
3 former executive of what the nrotester characterized as a 
"predecessor" firm and contained a list of contracts for 
which that individual and the orotester's Dresident had 
Seen responsible. The protester also submitted ( 1 )  two 
pages from a trade publication containiw Dhotoqraohs and 
brief descriptions of the aircraft built bv the oredecessor 
firm, ( 2 )  another Daqe from the same publication which 
oictured the aircraft develoDed by the orotester, accompa- 
nied by a two-Daragraph description, and ( 3 )  the 
orotester's four-paqe brochure on its aircraft. 

The TFC evaluated all of this material and deternline? 
that the oroposal was technically unacceptable because 
t5e information furnished bv the orotaster Aid not 
adequately address the requirements of paraqraph L-22. 



For example, the agency noted that the prososal did not 
describe the work involved in the contracts listed or 
how the work related to what would be required in this 
procurement. It was also not clear to the TEC what the 
relationship was between the protestor and the predecessor 
firm. Further, the aclency concluded that the organiza- 
tional chart submitted by the nrotester in its manageaent 
proposal did not indicate how nlany peonlc would be assiqned 
to each job category, did not nrovide for radio reDair 
personnel, and did not Drovide for a sufficient number of 
dual fliqht operation controllers. The DroDosal also did 
not contain a manning table. 

It is not the function of this Office to reevaluate 
an offeror's proposal. Rank Street clolleqc of Yducation, 
63 Comp. Gen. 393 ( 1 9 8 4 ) ,  54-1 CPn (I 607 .  Ye will review 
an aqency's evaluation only to ensure that it was reason- 
able and consistent with reauirements of law and the 
stated evaluation criteria. Air Pliqht Service, R-?16996, 
4pr. 1 2 ,  1 9 8 5 ,  85-1 CPn 11 4 ? 0 .  The protester bears the 
burden of clearlv establishins that an evaluation was 
unreasonable. Td. - 

In this case, while the motester may disagree with 
the aqency's conclusion that its nrouosal failed to satisfy 
specific requirements of Daragraoh L-22, the nrotester has 
not shown--or for that matter even allesed in anv of its 
submissions--that its Droposal in fact satisfied all of the 
material requirements of the RFP and that the agencv's 
evaluation was unreasonable. Qather, the nrotester merely 
imnlies that because in the past it submitted similar oro- 
oosals to the aaency that were determined to he technically 
acceptable (the protester did not receive an award under 
either prooosal), and because two third oarties who 
reviewed the protester's pronosal conclude? that it was 
adequate, then the aqency's deteraination of unacceotabil- 
itv must have been based on "reasons other than those 
stated." The fact that a nrotester may have submitted 
accentable proposals in the past, however, does not estab- 
lish that an aqency's rejection of the nrotester's proposal 
in a later procurement is necessarily unreasonable, see 
Yeckler & Koch, Tnc., 8 - 2 1 6 4 5 4 . 2 ,  Yar. 1 2 ,  1 9 5 5 ,  85-1 C m  
(I 3 Q 3 ,  and the opinions of third parties of course, are 
not at all relevant to this issue. There is no alleqation 
that the aqencv's evaluation was inconsistent with law or 
the RFP's evaluation criteria. IQ short, the Drotester has 
not established any basis for  us to question the aqencv's 
evaluation of its proposal. 

- 
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The protester also has asked us to review each of the 
proposals in the competitive range to determine whether 
they complied with the requirements of the RFP any more 
than the protester's proposal did. The protester states 
that the issue in this case is not whether its proposal 
satisfied the solicitation's requirements, but rather 
whether its proposal was as complete as the others. Con- 
trary to the protester's statement, however, it is indeed 
the technical acceptability of the protester's proposal 
that is at issue here. To the extent the orotester is 
sugqesting that the agency arbitrarily may have rejected 
its Drooosal while including other, equally deficient 
proposals in the comoetitive range, the protester has not 
alleged that any proposal included in the competitive ranqc! 
was in fact technically unacceptable. We reqard the 
protester's position on this point as mere soeculation. 
This Office will not conduct an independent investigation 
in order to substantiate a protester's speculations, sisco 

€3-216546, Jan. 1 8 ,  1985, 85-1 CPD lr 56, nor, as 
%&%'above, will we conduct a _.- de novo review of 
technical proposals. 

Other Issues 

The submissions filed by the protester contain a 
number of complaints concerninq its dealings with the 
aqency. For examole, the protester complains of the 
agency's failure to return its teleohone calls and of the 
agency's alleged confusion with reqard to when specific 
events occurred. Yone of these contentions states a-valid 
basis for protest, however, and, therefore, will not be 
considered. 4 C . F . Q .  P 21.3(f). 

The motester contends that the aqency should have 
rejected SPvs' oroposal because it was unbalanced, a claim 
the nrotester seeks to substantiate solely by contendinu 
that the awardee's price was below cost. Whether the 
awardee is capable of performing the contract at the m i c e  
stated in its proposal involves the agency's affiraative 
responsibility determination, See International Service 
Corp., E-220006.2, Sept. 9, 1985, 8 5 - 2  Cer, (I 3.82. -Ve qen- 
erally do not review such matters. 4 C.F.Q. 2 1 . 3 ( € ) ( 5 ) .  

Finally, with resoect to the protester's contentions 
concerning the agency's award o f  a contract while this 
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p r o t e s t  was pendinq,  t h e  agency r e p o r t s  t h a t  award h a s  n o t  
y e t  been made. This t h e r e f o r e  is no reason €or u s  to 
c o n s i d e r  t h i s  i s s u e .  

The p r o t e s t  i s  d e n i e d  in p a r t  and d i s m i s s e d  in part.  

General  Counsel  




