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DIQEST: 

v h e r e  s u r e t y ' s  power o f  a t t o r n e y  form 
a t t a c h e d  t o  b id  bond f a i l s  t o  d e s i g n a t e  t h e  
i n d i v i d u a l  who s i g n e d  t h e  bond on b e h a l f  o f  
t h e  s u r e t v  as  a n  a t t o r n e y - i n - f a c t  a u t h o r i z e d  
t o  b i n d  t h e  s u r e t y ,  t h e  a g e n c y  properly 
d e t e r m i n e d  t h e  bond t o  be d e f e c t i v e  and t h e  
bid n o n r e s p o n s i v e  b e c a u s e  i t  is n o t  clear 
w h e t h e r  t h e  s u r e t v  would be bound. 

Langaker  V a r i n e ,  I n c .  ( L a n q a k n r ) ,  protests  t h e  
re ject ion o f  i t s  l o w  b i d  u n d e r  i n v i t a t i o n  for b i d s  ( I F B )  
NO. RlO-85-39 i s s u e d  bv  t h e  F o r e s t  S e r v i c e  f o r  t h e  c o n s t r u c -  
t i o n  of  a loq c o n v e y o r  sys t em.  The a g e n c y ' s  c o n t e n t i o n ,  
which Lanqake r  d i s p u t e s ,  is t h a t  L a n q a k e r ' s  h i d  bond was 
d e f e c t i v e  and  t h e  b i d  was, t h e r e f o r e ,  n o n r s s o o n s i v e .  Y e  
d e n y  t h e  o ro tes t .  

Langaker's b i d  was accomoanied  bv  a b i d  bond naminq 
Taafeco I n s u r a n c e  Company o f  9merica ( S a f e c o )  a s  t h e  s u r e t y .  
The bond w a s  s i g n e d  on b e h a l f  o f  q a f e c o  by  Doris N. Adam,  
who was i d e n t i f i e d  as a t t o r n e y - i n - f a c t .  Yowever,  a S a f e c o  
power of a t t o r n e y  form a t t a c h e d  t o  t h e  bond, which  l ists  
a t t o r n e y ( s 1 - i n - f a c t  d e s i g n a t e d  by  S a f e c o  t o  b i n d  t h e  
comDany, f a i l e d  ta  d e s i g n a t e  \dams a s  an a t t o r n e y - i n - f a c t .  

Langake r  e x p l a i n s  t h a t  Adams name i n a d v e r t e n t l y  was 
omit ted from t h e  power o f  a t t o r n e v  form. Vowever, t h e  f i r a  
s ta tes  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  knew t h a t  Adans was 
a u t h o r i z e d  t o  b i n d  S a f e c o  b e c a u s e  i n  c o n n e c t i o n  w i t 5  a n o t h e r  
Forest S e r v i c e  p r o c u r e m e n t ,  \dams w a s  d e s i g n a t e d  a s  a n  
a t t o r n e y - i n - f a c t  on a S a f e c o  power ~f a t t o r n e y  form. On 
t h i s  b a s i s ?  Langake r  c o n t e n d s  t h a t  t h e  c o n t r a c t i n q  o f E i c e r  



2 

s h o u l d  have d e t e r m i n e d  t h e  f i r m ' s  b i d  t o  be r e s p o n s i v e .  ? n  
s u p p o r t  of i ts  c o n t e n t i o n ,  L a n q a k e r  c i t e s ,  G e n e r a l  S h i n  & 
S n g i n e  Works, Tnc . ,  5 5  C o m p .  Gen.  4 ? 2  (1975), 75-2 C,D.T) ,  
(I 269, i n  w h i c h  w e  h e l d  t h a t  t h e  e v i d e n c e  r c a u i r e d  t o  
e s t a b l i s h  t h e  a u t h o r i t y  o f  a p a r t i c u l a r  p e r s o n  who s i g n e d  a 
b i d  bond  on b e h a l f  of t h e  b i d d e r  is  f o r  t h e  d e t e r m i n a t i o n  of 
t h e  c o n t r a c t i n g  o f f i c e r  a n d  c a n  be o r o v i d e d  a f t e r  b i d  
o o e n i n q .  

9 b id  b o n d  o r  b i d  g u a r a n t e e  is a tvoe of s e c u r i t y  
t h a t  assures t h a t  t h e  b i d d e r  w i l l  n o t  w i thd raw i t s  b i d  
w i t h i n  the t i m e  s p e c i f i e d  for  a c c e n t a n c e  a n d ,  i f  r e q u i r e d ,  
w i l l  e x e c u t e  a w r i t t e n  c o n t r a c t  and f u r n i s h  p a y m e n t  a n d  
p e r f o r m a n c e  b o n d s .  Federal A c a u i s i t i o n  R e s u l a t i o n  ( F ~ P ) ,  
s ? ~ . ~ O l .  T h e  o u r p o s e  of  t h e  b i d  b o n d  is t o  s e c u r e  t h e  
l i a b i l i t y  o f  a s u r e t y  t o  t h e  q o v e r n m e n t  i f  t h e  b i d d e r  f a i l s  
t o  f u l f i l l  these o b l i q a t i o n s .  Desert n r y  W a t e r o r o o f i n q  
C o n t r a c t o r s ,  9-219996, Sept .  4, 1985, 85-2 C . D . n ,  !I 268:  
Y i n o r i t y  F n t e r D r i s e ,  T n c . ,  S - ? ? 6 6 6 7 ,  J a n .  15, 19S5, 85-1 
C1.p.r). 11 57; O . V .  Sampbell a n d  sons I n d u s t r i e s ,  I n c . ,  
R-216699, nec. ?4, 1984, 95-1 C.P.9. (I 1 .  T h u s ,  a b i d  bond  
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i n  t h e  orooer a m o u n t  i s -  r e s a r d e d  a s  d e f e c t i v e ,  r e n d e r i n g  t h e  
b id  n o n r e s p o n s i v e ,  i f  i t  is n o t  c lear  t h a t  i t  w i l l  b i n d  t h e  
siirety. Sevcik-Thomas S u i l d e r s  a n d  E n q i n e e r s  Coro., 
9-215679, \Tu ly  3 0 ,  1954, 54-2 C.p.0. (I 125. T h e  r e a s o n  for 
t h i s  is that u n d e r  t h e  l a w  of s u r e t y s h i o  no 3 n e  c a n  be 

a n o t h e r  u r l l e s s  t h a t  p e r s o n  e x p r c s s l v  aqrees t o  %e botin:I. 
:>'.,IiCJatP,l t o  O ~ Y  t h e  Ieh ts  ,>r to oerFor8n . I u t i e s  I-,? 

A n d c r s e n  C o n s t r u c t i o n  Co.: Ranp C o n s t r u c t o r s ,  Tnc . ,  6 3  
SOTO. Cen .  2 4 5  (19941, 84-1 S . D . r ) .  (I 279. -de have held t h a t  
i t  is  n o t  qromr t o  c o n s i d e r  t h e  r e a s o n s  for t h e  n o n r e s o o n -  
s i v e n c s s ,  w h e t h e r  d u e  t o  m i s t a k e  o r  o t h e r w i s e .  4 . Q .  Qoe 
Company, I n c . ,  54 C o m o .  Gen.  ?71 (19741, 74-2 S.p.13. 'I 194. 

G e n e r a l  S h i p  & E n s i n e  Vorks, 5 5  TOKID. Gen . ,  S u p r a ,  a n d  
other  cases c i t e d  by t h e  p r o t e s t e r ,  c o n c e r n e d  t h e  a u t h o r i t v  
of an i n d i v i d u a l  t o  s i g n  t h e  bond on b e h a l f  of t h e  b i d d e r .  
Tn t h o s e  cases, w e  h e l d  t h a t  t h s  h i 3  n a v  be c o n s i d e r e d  €or 
award b e c a u s e  i t  was c lear  t h a t  t h e  s u r e t y  was 5 o u n d .  See 
e.q., S e v i c k - T h o m a s  S u i l d e r s  a n d  T n g i n e e r s  porn. ,  R-21567R, 
s u p r a .  W e  h a v e  a l s o  n o t e d  t h a t  w i t h  respect t o  a b i d d e r  
( u n l i k e  a s u r e t y )  " t h e r e  is a separa te  a q r e e m e n t  in t h e  f o m  
of a b id"  w h i c h  e s t a b l i s h e s  t h e  b i d d e r ' s  o b l i q a t i o n  t~ tile 
q o v e r n m o n t  a n d  uoon a c c e p t a n c e  o f  t h a t  aqreewrl t ,  t h e  b i d l e r  
is f u l l y  bound  t o  ner form.  q e n e r a l  S h i p  & E n q i n e  Works ,  
Inc., 5 5  pomn. G e q . ,  s u ~ r a .  

- - 

- 
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I n  t h i s  case, however ,  t h e  s u r e t y ' s  Power of a t t o r n e y  
form a u t h o r i z i n q  cer ta in  i n d i v i d u a l s  t o  b i n d  t h e  s u r e t y  d i d  
n o t  i n c l u d e  t h e  i n d i v i d u a l  who s i g n e d  t h e  bond o n  b e h a l f  of 
t h e  s u r e t v .  T h i s  c r e a t e d  a n  u n c e r t a i n t y  w h e t h e r  t h e  s i g n e r  
was d u l y  a u t h o r i z e d  t o  b i n d  t h e  s u r e t v .  See. nesert nrv- - -- w a t e r p r o o f i n q  C o n t r a c t o r s ,  9-219996 , S u o r a ;  6 . V .  Campbel l  & 
S o n s  I n d u s t r i e s ,  R-216599, s u n r a t  Yydro-Dredge C o r o o r a t i o n ,  
R-214408, 4pr. 9, 1 9 9 4 ,  94-1 C.p.n. (1 400. S i n c e  t h e r e  is a 

-- 

l e g i t i m a t e  q u e s t i o n  w h e t h e r  t h e  s u r e t v  c o u l d  b e  bound on t h e  
bond,  t h e  b i d  p r o o e r l y  was r e j e c t e d  a s  n o n r e s o o n s i v e .  See 
T r u e s d a l e  C o n s t r u c t i o n  Co., I n c . ,  R-213094, Yov. 1 S ,  1983,  
83-2  S.P.D. TI 591.  Al thouqh L a n q a k e r  s u b m i t t e d  w i t h  i ts 
orotest  a l e t t e r  fron SaEeco s t a t i n g  t h e  c m D a n y ' s  i n t e n t  to  
ac t  as s u r e t y  for t h i s  b i d ,  e v i d e n c e  o u t s i d e  t h e  b i d  docu- 
v e n t s  c a n n o t  orooerlv b e  c o n s i d e r e d  i n  d e t e r m i n i n g  t h e  
r e s p o n s i v e n e s s  o f  t h e  b i d .  Y i n o r i t v  E n t e r p r i s e s ,  I n c . ,  
3 - 2 1 6 6 6 7 ,  s u o r a .  

- 

The p r o t e s t  is  d e n i e d .  

G e n e r a l  Cqunse l  




