
THR C0MPTROLL.R QENRRAL 
DBCISION O F  T H R  U N I T E D  a T A T E I  

W A S H I N G T O N ,  O . C .  2 0 5 4 8  

FILE: 8-219449 DATE: November 8, 1985 

MATTER OF: General Painting Company, Tnc. 

DIOEST: 

1. Evidence does not prove agreement between 
contracting agency and Small Business Admin- 
istration (SBA) to extend the stipulated time 
period for S9A to issue a certificate of 
competency (COT) where contracting agency 
merely did not object to 4RA's advice that it 
was holding the matter in abeyance while 
attempting to obtain *ore information. 

2. Where the Small Business Administration does 
not act on a nonresponsibility referral 
because it believed it needed additional 
information from another agency, so that 
bidder did not obtain a review of the nonre- 
sponsibility determination, GAD will review 
the determination. 

3. Contracting agency reasonably determined that 
bidder was nonresponsible based on Department 
of Labor letter advising agency that the 
oEferor underpaid employees under 1 1  con- 
tracts awarded over a recent l-year Period. 

General Painting Company, lnc. (GPC) protests the award 
to another firm of a contract to perform interior pairltinq 
in family housing quarters under United States Army Tank- 
4utomotive Command (TACOY) invitation for bids NO. DAAE07- 
85-B-QO04. G?C basicallv contends that T4COM improperly and 
in bad faith awarded the contract before the Small Susiness 
Administration (SBA) had the opportunity to decide whether 
to issue a certificate of competency (COC)  conclusive of 
GPC's responsibility--that is, its capability to perform the 
prospective contract. 

ve deny the protest. 

On May 16, 1985,  the contracting officer determined GPC 
to be nonresponsible due to a lack of integrity. The 
determination was based upon a Department of Labor (DOL) 
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l e t t e r  r e q u e s t i n g  TACOY t o  w i t h h o l d  c o n t r a c t  oaymen t s  
b e c a u s e  GPC had u n d e r p a i d  i t s  embloyees  unde r  11 TACOY 
c o n t r a c t s  awarded from October 1984  t h r o u q h  September 1985, 
i n  v i o l a t i o n  of t h e  DaViS-BaCOn R c t  and  t h e  C o n t r a c t  Work 
Hours  and  Sa fe ty  S t a n d a r d s  A c t .  The  l e t te r  advised t h a t  DOL 
was c o n s i d e r i n g  f u r t h e r  a c t i o n .  

S i n c e  G?C is  a small b u s i n e s s ,  t h e  q u e s t i o n  of i t s  
r e s p o n s i b i l i t y  a l o n g  w i t h  t h e  nOL l e t t e r  was r e f e r r e d  t o  t h e  
SEA by l e t t e r  da ted  May 17 for SF3A's c o n s i d e r a t i o n  of 
w h e t h e r  a COC s h o u l d  be i s s u e d .  ? h a t  l e t te r  a d v i s e d  t h a t  
award would be w i t h h e l d  20 b u s i n e s s  days  a f t e r  Yay 17,  and 
t h a t  i f  no  COC was i s s u e d  bv t h e n ,  award would be made. S R ~  
f a i l e d  to make a d e t e r m i n a t i o n  w i t h i n  t h e  20-day Deriod, and 
TACOY therefore awarded a c o n t r a c t  t o  t h e  second  low bidder .  

NO COC was i s s u e d  b e c a u s e  SB4 h e l d  GPC's case i n  
a b e y a n c e  w h i l e  a t t e m p t i n g  to  o b t a i n  documen ta ry  e v i d e n c e  of 
t h e  v i o l a t i o n s  r e f e r e n c e d  i n  nOC's l e t t e r .  s h e  protester 
c o n t e n d s  t h a t  TACOM agreed w i t h  SBF t o  e x t e n d  t h e  time 
period for i s s u i n s  a COC u n t i l  s u f f i c i e n t  i n f o r m a t i o n  
r e g a r d i n g  G P C ' s  a l leged  lack of i n t e q r i t y  c o u l d  be 
o b t a i n e d .  TACOY d e n i e s  t h a t  i t  aqreed t o  a n  e x t e n s i o n .  

GPC h a s  f u r n i s h e d  a f f i d a v i t s  f rom SBA o f f i c i a l s  as 
e v i d e n c e  o f  a n  a g r e e m e n t  be tween SRA and TACOM. These  
a f f i d a v i t s  show t h a t  S R 4  i n i t i a l l v  r e q u e s t e d  e v i d e n c e  of t h e  
v i o l a t i o n s  from TACOY and advised TACOM t h a t  any  a c t i o n  on 
t h e  COC would be h e l d  i n  a b e y a n c e ,  and  t h a t  when TACOM made 
no  o b j e c t i o n ,  SBA i n t e r p r e t e d  t h a t  as  a n  a g r e e m e n t  t o  e x t e n d  
t h e  oeriod €or i s s u i n q  a COC. TACOY l a t e r  in fo rmed  SI39 t h a t  
i t  lacked any  i n f o r m a t i o n  as ide  f rom t h e  DOL l e t t e r ,  and 
s u q g e s t e d  t h a t  SRA c o n t a c t  DOL. DOL, however ,  r e f u s e d  to  
disclose a n y  i n f o r m a t i o n  t o  SBA. One a f f i d a v i t  s ta tes  t h a t  
S R A  a d v i s e d  t h e  A c t i n g  Chief  of TACOY's Small  B u s i n e s s  
9 f f i c e  a b o u t  t h e  p r o b l e m s  i n  o b t a i n i n g  more i n f o r m a t i o n ,  and 
t h a t  t h e  l a t t e r  aqreed to  ho ld  t h e  matter i n  a b e y a n c e  u n t i l  
T4COM decided what  a c t i o n  t o  take.  T h e  4 c t i n q  C h i e f  i n  h i s  
own a f f i d a v i t  d e n i e s  makinq s u c h  a n  ag reemen t .  

9pplicable r e q u l a t i o n s  p r o v i d e  t h a t  c o n t r a c t i n s  
a g e n c i e s  mus t  w i t h h o l d  award inq  a c o n t r a c t  u n t i l  15  b u s i n e s s  
davs a f t e r  a COC re fer ra l  u n l e s s  S B 4  and  t h e  c o n t r a c t i n g  
a q e n c v  agree to  a l o n g e r  period (here  20 b u s i n e s s  d a y s ) .  
Federal  A c q u i s i t i o n  q e q u l a t i o n  ( F A Q ) ,  4 5  C.P.R.  
s 1 9 . 6 0 2 - 2 ( a )  ( 1 9 8 4 ) .  V h i l e  t h e  c o n t r a c t i n q  a q e n c v  may 
q r a n t  a n  e x t e n s i o n  f o r  D r o c e s s i n q  a COC, t h e  d e c i s i o n  
w h e t h e r  t o  do so is a matter w i t h i n  t h e  c o n t r a c t i n g  a g e n c v ' s  
d i s c r e t i o n .  4 m e r i c a n  C o n t r a c t  Services, 5-215039.2 ,  
.Tune 1 % ,  1985,  85-1 CPD II 6 7 4 .  
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We believe that the protester, which has the burden of 
submitting sufficient evidence to Drove its case, Yarrv Sahn 
associates, ~nc., 13-216306.2, June 28, 1955, 85-1 CPD l! 739, 
has not met its burden of showing that TACOM agreed to 
extend the period for issuinq a COC beyond the 20 business- 
day Deriod to which it initially agreed. The affidavits 
from SB4 show that it tended to infer TACOM's aqreement to 
an extension from TACOM's willingness to have SRA withhold 
action until it obtained more information. such willingness 
by no means can be reasonably construed as an agreement by 
TACOY to extend the time period for making an award. While 
an affidavit from one SSA official states that the TACOY 
Acting Chief agreed to an extension, the 9cting Chief denies 
making the agreement, and the record contains no basis to 
resolve the conflictins evidence in the protester's favor. 
 ath her, the fact that the SBA affidavit alleges the Actinq 
Chief's agreement to an extension of indefinite duration 
casts doubt on the reasonableness of the SB4 official's 
understandinq that there was an agreement. 

While the protester alleges that TACOY deliberately 
frustrated the COC proceedings by failing to send an 
adequately documented referral, TACOM denies that it had any 
information more than the r)OL letter requestinq T4COM to 
withhold Davments to G D c p  and there is nothinq in the record 
that indicates otherwise. Under these circumstances, we 
find no merit in G P C ' s  alleqation that T4COY failed to send 
pertinent information to 8R3. 

While the discussion above disposes of the bases for 
protest oresented to us, we recoqnize that GPS was unable to 
qet a review of the nonresmnsibilitv determination from SB4 
because SRA was unvillinq to review TACOY's  determination 
without supporting evidence from DOL. Since GPC was not 
afforded an opportunity to have TACOV's nonresponsibility 
determination reviewed, we believe it appropriate for us to 
review the matter. + COW. Girard, C.M., 64 Cornp. Gen. 175 
(1984)t 94-2 ten (I 704.  

The law aDplicable to this situation is clear. Sefore 
awardinq a contract, the contracting agencv must determine 
that the prospective contractor is responsible, including 
that the offeror has a satisfactory record of inteqrity. 
FAR, 49 C.F.R. C 9.103 and S 9.104-l(d). Yhether evidence 
o f  an offeror's lack of integrity is sufficient to warrant a 
nonresponsibility determination is a matter primarily for 
the contracting agency's judqment, and we will not question 
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a nonresponsihilitv determination unless it is shown to lack 
a reasonable basis. Americana de Comestibles S . A . ,  
B-210390, War. 13, 1984, 84-1 CPD Y 289. 

The evidence subportinq a nonresponsibility determi- 
nation based on a lack of inteqritv must be substantial and 
consist of more than suspicions or allegations. P.T. & L. 
Construction Co., Inc., 55 Comp. Gen. 343 (1975), 75-2 CPD 
(1 208. In a prior case we held that the failure to bay 
prevailing wage rates under six contracts provided a reason- 
able basis for determining that an offeror, facinq debarment 
because of that failure, lacked integrity and was nonrespon- 
sible. E Greenwood's Transfer & Storaqe Co., lnc., 
8-186438, Aug. 17, 1976, 76-2 CPr) (I 167. Yere it may be 
that the circumstances are different, - e.q., that G P C ~ S  
undernavments were not due to its willful disregard of the 
labor standards laws, but rather were caused by somethinq 
else. Ye need not explore this further, however, because 
the facts indicate a record of GPC's unsatisfactory perform- 
ance regarding minimum wage requirements included in its 
government contracts. Such unsatisfactory performance 
itself orovided a sufficient basis for a nonresponsibility 
deternination without reqard to GPC's integrity. - See F A 5 ,  
45 C.F.Q. 9.104-3(c). We therefore find that W C O M  
reasonably determined GPC nonresnonsible. 

The protest is denied. 

r" Harry Q .  Van Cleve 
General Counsel 
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