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DIOEST: 

P r o t e s t  f i l e d  w i t h  GAO w i t h i n  1 0  working  
d a y s  of a g e n c y ' s  a e n i a l  of protest is 
u n t i m e l y  b e c a u s e  i t  p e r t a i n s  to  alleged 
defect i n  i n v i t a t i o n  for b i d s  and was n o t  
f i l e d  i n i t i a l l y  w i t h  t h e  a g e n c y  u n t i l  a f te r  
b id  o p e n i n g .  

Energy  Forms, I n c o r p o r a t e d  ( E F I )  protests  t h e  
award of a c o n t r a c t  u n d e r  i n v i t a t i o n  f o r  b i d s  ( I F b )  No. 
F10603-85-B-0041, i s s u e d  by t h e  Depar tmen t  of t h e  A i r  
F o r c e ,  E F I  a l l e g e s  t h a t  t h e  I F B ' s  s p e c i f i c a t i o n s  are 
ambiguous .  

We d i s m i s s  t h e  protest .  

Our B i d  P r o t e s t  R e g u l a t i o n s ,  4 C.F.R. s 2 1 . 2 ( a ) ( l )  
( 1 9 8 5 ) ,  r e q u i r e  t h a t  protests  a l l e g i n g  improprieties i n  a n  
I F B  w h i c h  are  a p p a r e n t  pr ior  t o  b i d  o p e n i n g  be  f i l e d  p r io r  
t o  bia o p e n i n g .  Under s e c t i o n  2 1 . 2 ( a ) ( 3 ) ,  a protest  
i n i t i a l l y  f i l e d  w i t h  t h e  c o n t r a c t i n g  a g e n c y  w i l l  b e  
c o n s i a e r e a  ~y o u r  O f f i c e  o n l y  i f  i t  was f i l e d  o r i g i n a l l y  
i n  a c c o r d a n c e  w i t h  t h i s  t i m e  l i m i t .  LaForge  C o n s t r u c t i o n  
C o n t r a c t i n g ,  I n c . ,  B-214222, Feb. 1 0 ,  1584 ,  84-1 CPD V 173. 

Here, EFI was aware of t h e  d e f i c i e n c i e s  o f  which  i t  
c o m p l a i n s  p r io r  t o  b i d  o p e n i n g  b u t  d i d  n o t  f i l e  a pro- 
t es t  w i t h  t h e  A i r  F o r c e  u n t i l  a f t e r  b id  o p e n i n g .  EE'I 
a sser t s  t h a t  w e  s h o u l d  n o n e t h e l e s s  c o n s i d e r  t n e  matter 
s i n c e  it d i d  n o t  have  s u f f i c i e n t  t i m e  t o  protest  pr ior  t o  
award and  t h a t  by d o i n g  so it would h a v e  los t  i t s  
competi t ive a d v a n t a g e .  

hre re ject  t h i s  a rgumen t .  E F I  was r e q u i r e d  t o  protest  
p r io r  t o  b i u  o p e n i n g ,  n o t  award, and  w e  see no  r e a s o n  why 
t n e  f i r m  c o u l d  n o t  h a v e  raised t h i s  i s s u e  ear l ie r .  
F u r t h e r m o r e ,  a l l  b i d d e r s  s h o u l d  be p r o v i d e d  a n  o p p o r t u n i t y  
to  compete and  b i d  o n  a n  e q u a l  bas i s ,  and  i f  EFI b e l i e v e d  
t h a t  t h e  s p e c i f i c a t i o n s  were d e f i c i e n t ,  a protest f i l e d  
prior t o  b i d  o p e n i n g  would h a v e  permitted t h e  agency  t o  
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consider the allegations when corrective action, if 
warranted, is most practicable and, thus, least burdensome 
on the conduct of the procurement. Kogen Inaustries, Inc., 
B-213486.2, Mar. 2, 1984, 84-1 CPD li 260. LFI willingly 
participated in the competition aespite its belief that the 
IFB was defective and for our Office to Consider its 
protest at this time would render meaningless tne purpose 
of our timeliness rules. 

EFI has also requested reimbursement of its bid 
preparation expenses and the cost of filing ana pursuing 
this protest. However, a claim for such costs which is 
submittea in connection with an untimely protest will not - -  
be considered. Blumfeldt Engineering Co., B-217529, 
Jan. 25, 1985, 85-1 CPD li 103. 

Tne protest is dismissea. 
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