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P r o t e s t  of r e j e c t i o n  of b i d  f o r  f a i l u r e  t o  
a c k n o w l e d g e  a ma te r i a l  amendment  is d i s -  
missed n o t w i t h s t a n d i n g  a g e n c y ' s  f a i l u r e  t o  
s e n d  t h e  amendmen t  t o  t h e  p r o t e s t e r .  T h e r e  
is n o  a l l e g a t i o n  o f  a d e l i b e r a t e  a t t e m p t  t o  
e x c l u d e  t h e  p r o t e s t e r  f r o m  t h e  c o m p e t i t i o n ,  
or t h a t  t h e  a g e n c y ' s  f a i l u r e  was more t h a n  
a n  i so l a t ed  o v e r s i g h t ,  a n d  i t  appears  com- 
p e t i t i o n  was a d e q u a t e  t o  e n s u r e  a r e a s o n a b l e  
price.  

James L. C l a r k ,  J r . ,  P l u m b i n g  & H e a t i n g  C o . ,  I n c .  
p r o t e s t s  t h e  r e j e c t i o n  of i t s  b i d  u n d e r  i n v i t a t i o n  f o r  
b i d s  ( I F B )  No. DACA41-85-R-0287, w h i c h  t h e  U . S .  Army Corps 
of E n g i n e e r s ,  K a n s a s  C i t y  D i s t r i c t ,  i s s u e d  €or  water m a i n  
r e p l a c e m e n t  a t  F o r t  L e a v e n w o r t h ,  K a n s a s .  T h e  a g e n c y  
rejected t h e  p r o t e s t e r ' s  b i d  a s  n o n r e s p o n s i v e  fo r  f a i l u r e  
t o  a c k n o w l e d g e  amendmen t  N o .  0001  t o  t h e  IFS .  W e  d i s m i s s  
t h e  p r o t e s t .  

f e n e r a l l y  a b i d  t h a t  f a i l s  t o  c o n t a i n  a n  
a c k n o w l e d g m e n t  of a material  a m e n d m e n t - - t h a t  is, a n  amend- 
m e n t  t h a t  h a s  more t h a n  a t r i v i a l  o r  n e g l i g i b l e  impact o n  
price,  o r  o n  the q u a n t i t y ,  q u a l i t y ,  or  d e l i v e r y  r e q u i r e -  
m e n t s  o f  t h e  IFB--must be rejected a s  n o n r e s p o n s i v e .  = 
Jose Lopez & S o n s  W h o l e s a l e  F u m i g a t o r s ,  I n c . ,  B-200849, 
Feb .  12, 1981, 81-1 CPD If 97. I n  t h i s  case,  t h e  protester 
s a y s  t h a t  a l t h o u g h  i t  pa id  f o r  a n d  received t h e  i n i t i a l  
s o l i c i t a t i o n  a n d  s h o u l d  h a v e  b e e n  o n  t h e  b i d d e r ' s  l i s t ,  i t  
d i d  n o t  r e c e i v e  a n y  a m e n d m e n t s  " t h r o u g h  n e g l e c t ,  o v e r s i g h t  
o r  for o t h e r  r e a s o n s . "  T h e  protester a d d s  t h a t  t h e  a g e n c y  
a d m i t s  i t  f a i l e d  t o  s e n d  t h e  amendmen t  t o  t h e  f i r m .  In 
a d d i t i o n ,  c o r r e s p o n d e n c e  f r o m  t h e  p r o t e s t e r  to  t h e  a g e n c y  
i n d i c a t e s  t h a t  t h e  protester is w i l l i n g  t o  p e r f o r m  t h e  
a d d i t i o n a l  work  r e q u i r e d  b y  amendmen t  N o .  0 0 0 1  w i t h  n o  
i n c r e a s e  i n  i t s  b i d  price.  T h e  i n c r e a s e  i n  t h e  cost  of 
p e r f o r m a n c e  is n o t  s u b s t a n t i a l ,  s ays  t h e  protester ,  a n d  
w o u l d  n o t  h a v e  a f f e c t e d  i t s  b i d .  
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W e  d i s m i s s  t h e  p r o t e s t  u n d e r  s e c t i o n  2 1 . 3 ( f )  o f  o u r  
Rid P r o t e s t  R e g u l a t i o n s ,  4 C.F.R.  6 2 1 . 3 ( f )  ( 1 9 8 5 1 ,  b e c a u s e  
t h e  Drotester's i n i t i a l  s u b m i s s i o n  f a i l s  t o  s t a t e  a v a l i d  
basi; f o r  p r o t e s t .  T r i p l e  A S h i p y a r d s ,  B-218079,  Feb .  6 ,  
1985,  85-1 C P D  11 1 4 9 .  

A l t h o u g h  t h e  a g e n c y  a p p a r e n t l y  f a i l e d  t o  s e n d  t h e  
amendment  t o  e v e r y o n e  t o  whom t h e  I F R  h a d  b e e n  f u r n i s h e d ,  
a s  r e q u i r e d  by F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  4 8  
C . F . R .  5 1 4 . 2 0 8 ( a )  ( 1 9 8 4 ) ,  w e  h a v e  g e n e r a l l y  r e f u s e d  t o  
d i s t u r b  a p r o c u r e m e n t  w h e r e  i t  is  a l l e g e d  a f t e r  b i d  o p e n i n g  
t h a t  a s i n g l e  b i d d e r  d i d  n o t  r e c e i v e  a ma te r i a l  amendment .  
- See S h a h  C o n s t r u c t i o n  C o . ,  R-184418,  O c t .  2 8 ,  1 9 7 5 ,  75-2 
C P D  (1 258 ( w h e r e  t h e  b i d d e r ' s  address  was recorded o n  t h e  
b i d d e r ' s  l i s t  i n c o r r e c t l y ) .  T h e  r e a s o n  is t h a t  t h e  r e m e d y  
i n  s u c h  s i t u a t i o n s  w o u l d  be t o  c a n c e l  t h e  s o l i c i t a t i o n  a n d  
s o l i c i t  new b i d s ,  a n  a c t i o n  w h i c h  is  p e r m i t t e d  o n l y  when 
t h e r e  is some c o m p e l l i n g  r e a s o n  f o r  i t .  FAR,  4 8  C.F.R. 
P 1 4 . 4 0 4 - 1 ( a ) ( 1 ) .  A s  a g e n e r a l  r u l e ,  w h e r e  t h e  g o v e r n m e n t  
o b t a i n s  c o m p e t i t i o n  a n d  w i l l  be a b l e  t o  c o n t r a c t  f o r  i t s  
n e e d s  a t  a r e a s o n a b l e  p r i ce ,  t h e  h a r m  o c c a s i o n e d  t o  a 
s i n g l e  b i d d e r  t o  whom a n  a g e n c y  f a i l e d  t o  s e n d  a m a t e r i a l  
amendment  is o u t w e i g h e d  by t h e  p o t e n t i a l  ha rm t o  t h e  compe- 
t i t i v e  b i d d i n g  sys tem f r o m  a r e s o l i c i t a t i o n  a f t e r  e x p o s u r e  
o f  b i d s  a n d  does n o t ,  t h e r e f o r e ,  j u s t i f y  c a n c e l l a t i o n .  I n  
t h i s  case ,  w e  u n d e r s t a n d  t h e  a g e n c y  r e c e i v e d  f i v e  b i d s  i n  
r e s p o n s e  t o  t h e  I F B ,  i n d i c a t i n g  t h a t  c o m p e t i t i o n  was s u f f i -  
c i e n t  t o  e n s u r e  r e a s o n a b l e  p r i c e s .  
R-218079,  s u p r a .  

T r i p i e  A S h i p y a r d s ,  

The  r e s u l t  is d i f f e r e n t  w h e r e  t h e  a g e n c y  d e l i b e r a t e l y  
a t t e m p t s  t o  e x c l u d e  a b i d d e r  f r o m  t h e  c o m p e t i t i o n ,  F reedom 
E l e v a t o r  Corp.,  B-199773,  Dec. 18, 1 9 8 0 ,  80-2 C P D  (1 438, or  
w h e r e  i t  o t h e r w i s e  a p p e a r s  t h a t  t h e  a g e n c y ' s  f a i l u r e  t o  
s e n d  a m e n d m e n t s  t o  t h e  p r o t e s t e r  was t h e  r e s u l t  o f  some- 
t h i n g  more t h a n  a n  i so l a t ed  o v e r s i g h t .  A n d e r o  C o n s t r u c t i o n  
I n c . ,  R-203898,  F e b .  16, € 9 8 2 ,  82-1 CPD qI 1 3 3 .  Here, how- 
e v e r ,  t h e r e  is n o  i n d i c a t i o n  t h a t  t h e  a g e n c y ' s  f a i l u r e  t o  
s e n d  t h e  amendment  t o  C l a r k  was a n y t h i n g  b u t  a n  i so l a t ed  
o v e r s i g h t  . 

F i n a l l y ,  t h e  amendment  t h e  p r o t e s t e r  f a i l e d  t o  
a c k n o w l e d g e  r e q u i r e d  t h e  c o n t r a c t o r  t o  remove  t h r e e  f i r e  
h y d r a n t s  a n d  t o  p l u g  a n d  b a c k f i l l  t h e  r e m a i n i n g  l i n e .  T h e  
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amendment also changed the valve size. An I F R  amendment 
is deemed to be material if it adds requirements to con- 
tract performance that were not contained in the original 
I F B .  Doyon Construction Co., Inc., 8-212940, Feb. 14, 
1984, 84 -1 CPD 11 194 . Althouqh the protester has argued 
that- the changes were "insignificant- in cost," it has 
offered no support for this. Moreover, the naturQ of the 
changes suggests that the contractor selected will incur 
additional cost in meeting the obligations imposed by the 
amendment. O f  course, the determination as to the cost 
significance of an amendment may not be based on the 
valuation placed upon it by the bidder seeking a waiver 
after bid opening, Marino Construction Co., Inc., 61 Comp. 
Gen. 269 (19821, 82-1 CPD 11 167, for to do so would permit 
the bidder to decide once bids have been exposed whether or 
not to become eligible €or award. 

Since the protester'g submission fails to establish a 
valid basis for challenging the agency's determination to 
reject the protester's bid as nonresponsive, we dismiss the 
protest. 9 

Ronald Rerqer 
Deputy Associate 
General Counsel 
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