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GAO will not object to specifications required 
by the agency for sweepers and sweeper/scrubbers 
where the agency has shown that it has a reason- 
able basis for its requirements and the protest- 
er has not presented any evidence which would 
establish that such specifications are arbitrary 
or unreasonable. 

Protest which alleges that certain specifica- 
tions should be made more restrictive will not 
be considered since such specifications violate 
no laws or regulations. 

solicitation requirement that offered equipment 
have Underwriters Laboratories, Inc. seal of 
aggroval attached to each item is unduly 
restrictive of competition and, therefore, 
improper. 

Advance Machine Co. (Advance) protests under request 
for Groposals (RFP) No. 700-84-K-7613, as amended, issued 
by the Defense Logistics Agency for industrial ty$e 
sweeper/scrubbers and sweepers. Advance asserts that the 
solicitation's specifications are unduly restrictive 
because they incorporate features which are progrietary to 
one of Advance's competitors. 

The protest is denied in part and sustained in part. 

The RFP was issued on September 17, 1 9 8 4 ,  by the 
Defense Construction Supply Center (DCSC), Columbus, Ohio, 
to fulfill a purchase request by the Naval Construction 
Battalion Center (Center) at Port Hueneme, California, for 
four industrial type, rider-operated sweeper/scrubbers and 
four industrial type, rider-operated sweepers. The 
specifications for both types of machines were originally 
set forth as Federal Specification 00-S-870D "SWEEPERS, 
ROTARY, SELF PROPELLED, INDUSTRIAL 'TYPE, RIDER-OPERATED," 
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w i t h  o p t i o n s  a n d  d e v i a t i o n s  a s  set  f o r t h  i n  s e c t i o n  ""C" o f  
t h e  s o l i c i t a t i o n .  I n  i t s  i n i t i a l  p r o t e s t  l e t te r  t o  t h i s  
O f f i c e ,  Advance  objected t o  these " o p t i o n s  a n d  d e v i a t i o n s "  
o n  t h e  b a s i s  t h a t  t h e s e  m o d i f i c a t i o n s  o f  t h e  federa l  
s g e c i f i c a t i o n  "are almost t o t a l l y  p r o p r i e t a r y  i n  n a t u r e "  
b e c a u s e  t h e y  a re  based o n  a p r o d u c t  o f f e r e d  by  t h e  T e n n a n t  
Company. E f f e c t i v e  F e b r u a r y  2 7 ,  1985, DCSC i s s u e d  
amendment No. 0005 to t h e  RFP which  d e l e t e d  Federal  
s p e c i f i c a t i o n  00-S-870D a n d  s u b s t i t u t e d  r e v i s e d  Federal  
S p e c i f i c a t i o n  00-S-870E, t o g e t h e r  w i t h  " o p t i o n s  a n d  
d e v i a t i o n s "  t o  t h a t  s p e c i t i c a t i o n .  Advance p r o t e s t s  t h a t  
t h e  s p e c i f i c a t i o n s  set f o r t h  i n  amendment No. 0005 are 
u n d u l y  r e s t r i c t i v e ,  p a r t i c u l a r l y  t h e  " o p t i o n s  a n d  d e v i a -  
t i o n s , "  which Advance  v i e w s  a s  p r o p r i e t a r y  i n  n a t u r e .  By 
amendment N o .  0 0 0 6 ,  e f f e c t i v e  March 29, 1 9 8 5 ,  t h e  a g e n c y  
p o s t p o n e d  t h e  c l o s i n g  da t e  f o r  t h e  r e c e i p t  o f  p r o p o s a l s  
u n t i l  f u r t h e r  not ice  i n  order t o  c o n s i d e r  f u r t h e r  r e v i s i o n s  
t o  t h e  s p e c i f i c a t i o n s .  

B a s i c a l l y ,  Advance  asserts t h a t  t h e  RFP  i n c o r p o r a t e s  
f e a t u r e s  w h i c h  are u n i q u e  t o  t h e  T e n n a n t  Company a n d  t h a t  
t h i s  p r o c u r e m e n t  is r e a l l y  a s o l e - s o u r c e  p r o c u r e m e n t  i n  t h e  
fo rm of a c o m p e t i t i v e  n e g o t i a t i o n .  Advance c o n t e n d s  t h a t  
some of  t h e  " o p t i o n s  a n d  d e v i a t i o n s "  t o  s p e c i f i c a t i o n  
00-S-870E are o v e r l y  r e s t r i c t i v e .  One s u c h  p r o v i s i o n  is 
p a r a g r a p h  3.13.11.1, e n t i t l e d  " s c r u b b e r  o p e r a t i o n s , "  w h i c h  
is a p p l i c a b l e  t o  t h e  s w e e p e r / s c r u b b e r  u n i t s .  T h i s  p a r a -  
g r a p h  p r o v i d e s  i n  p a r t  t h a t  t h e  s w e e p e r  s h a l l  be e q u i p p e d  
t o  o p e r a t e  as  a n  a u t o m a t i c  s c r u b b e r - v a c u u m  u n i t  t h r o u g h  t h e  
u s e  of a n  i n t e g r a t e d  o r  a t t a c h m e n t  a s s e m b l y .  Advance ,  i n  
p a r t ,  o b j e c t s  t o  t h e  a g e n c y ' s  r e q u i r e m e n t  f o r  a s w e e p e r  
w i t h  a s c r u b b e r  a s s e m b l y  a n d  c o n t e n d s  t h a t  i d e a l l y  t h e  b e s t  
r e s u l t s  f o r  s w e e p i n g  a n d  s c r u b b i n g  t a s k s  would  be o b t a i n e d  
f r o m  s e p a r a t e  s w e e p e r  a n d  s c r u b b e r  m a c h i n e s .  

Advance  a l s o  o b j e c t s  t o  p a r a g r a p h  3.12.3.2.6 of t h e  
s w e e p e r  s p e c i f i c a t i o n ,  a s  added by t h e  o p t i o n s  a n d  d e v i a -  
t i o n s .  T h i s  p a r a g r a p h  p r o v i d e s  t h a t  u n l e s s  o t h e r w i s e  
s p e c i f i e d ,  t h e  s w e e p e r s  s h a l l  c o n f o r m  t o  t h e  a p p l i c a b l e  
r e q u i r e m e n t s  of UL ( U n d e r w r i t e r s  Laborator ies ,  I n c . )  558 
f o r  t y p e  GS ( g a s )  t r u c k s ;  t h a t  e l e c t r i c a l  w i r i n g  a n d  
e q u i g m e n t  s h a l l  be  a t  l e a s t  18 i n c h e s  a b o v e  t h e  f l o o r ;  t h a t  
t h e  s u p p l i e r  s h a l l  c e r t i f y  t h a t  t h e  sweeper f u r n i s h e d  meets 
these r e q u i r e m e n t s ;  a n d  t h a t  acceptable  e v i d e n c e  of com- 
G l i a n c e  s h a l l  be a UL s e a l  of a p p r o v a l  a t tached  t o  each 
sweeper. Advance  o b j e c t s  t o  t h e  i m p o s i t i o n  of t h e  UL 558 
s a f e t y  s t a n d a r d  a n d  t h e  a d d i t i o n a l  r e q u i r e m e n t  t h a t  a l l  
e l e c t r i c a l  w i r i n g  a n d  e q u i p m e n t  be a t  l e a s t  18 i n c h e s  a b o v e  
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the floor. Advance appears to question whether the 
sweepers will be used in hazardous situations which require 
the safety standards set forth in the solicitation. 

Advance also has objected to a number of other 
specifications which have not been addressed by the Center 
in its recommendations for amending the RFP nor by DCSC in 
its report. In several instances, Advance alleges that the 
specifications could, and should, be made more stringent. 
For example, paragraph 3.13.11.3 of specification 00-S-870E 
provides that the sweeper's hopper must retain sweepings up 
to 80 percent of the applicable rated capacity whereas 
Advance believes that the applicable standard should be 100 
percent. Advance also contends that paragraph 3.13.10.1 of 
the federal specification, concerning the suction fan, 
should be revised to provide that controls will be easily 
accessible to the operator so that the operator can shut 
off the air flow through the dust filter when sweeping in 
wet areas; the present specification contains no such 
requirement. Additionally, Advance objects to the fact 
that amendment No. 0005 removed the requirement that 
sweepers be equipped with batteries which "conform to 
W-B-131." Allegations that a solicitation's specifications 
are not restrictive enough, however, will not be considered 
by our Office since such specifications violate no statute 
or regulation and their use is not subject to legal objec- 
tions. Pikes Peak Water Co., B-211984, Mar. 16, 1984, 84-1 
C.P.D. 11 315. 

In addition it is not clear whether other 
specification provisions to which Advance objects affect 
its ability to compete under the solicitation or merely 
reflect its preference or the desire to provide an option. 
For example, Advance has objected to paragraph 6.2(m) of 
the "options and deviations" to specification 00-S-870E, 
which provides that manufacturer's standard pneumatic tires 
are required. Advance states that the new "state of the 
art" solid "cushion tire" gives pneumatic performance with- 
out the accompanying tire maintenance and service problems 
and it argues that cushion tires should be deemed at least 
equal to pneumatic tires. There is no indication in the 
record, however, that Advance cannot offer pneumatic tires. 
Similarly paragraph 3.13.8 of the federal specification, as 
modified by the RFP's "options and deviations," requires 
one red rotating beacon light on each scrubber/sweeper 
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whereas Advance contends that a "safety flashing beacon" 
also should be allowed. 

Finally, we note that by letter to the agency dated 
March 29, 1985, Advance objected to some of the solicita- 
tion's specifications including the requirement that there 
be two cylindrical brushes in the scrubber assembly. 
Advance did not specify the basis for its objection to the 
brushes except to categorize this requirement as "proprie- 
tary." It was not until after receipt of the agency report 
that Advance, by letter dated May 22, 1985, elaborated on 
its objection to the requirement for cylindrical brushes. 

Under the circumstances, the agency's report on the 
protest submitted by Advance addressed only the two basic 
objections raised by the protester in its protest corres- 
pondence to our Office--the requirement for a scrubber 
assembly for the sweeper/scrubbers and the requirement that 
the sweeper meet the specified safety standards including 
those represented by UL 558. 

The agency urges our Office to deny the protest with 
regard to Advance's objections to the scrubber assembly on 
the basis that the protester has not met the heavy burden 
of clearly demonstrating that the agency's determination of 
its minimum needs has been arbitrary or unreasonable. 
Concerning the protester's allegations that the scrubber 
assembly and the UL 558 rating requirements are proprie- 
tary, the agency points out that our Office has held that 
while agencies should formulate their requirements so as to 
maximize competition, restrictive requirements which limit 
competition are not improper where the requirements reflect 
the government's legitimate minimum needs. The agency 
urges that the remainder of Advance's objections to the 
specifications be dismissed as premature on the basis that 
the contracting officer did not have sufficient time to 
closely review the Center's response to the protester's 
objections to the specifications and that it was still con- 
sidering amendments to the specifications. 

Subsequent to the submission of that report, the 
agency issued amendment No. 0007, on July 16, 1985. This 
amendment changed some of the solicitation's specifications 
and extended the closing date for receipt of offers to 
July 31, 1985.1/ Under the solicitation, as thus amended, 
the specifications continue to require scrubber assemblies 

- 1/ A copy of Amendment No. 0007 was recently furnished to 
us by the agency. 
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f o r  t h e  s w e e p e r / s c r u b b e r  u n i t s  and t h a t  t h e  s w e e p e r s  meet 
t h e  s p e c i f i e d  s a f e t y  s t a n d a r d s ,  i n c l u d i n g  those represented 
by UL 558. S u b s e q u e n t  t o  t h e  i s s u a n c e  of t h i s  amendment, 
Advance, by l e t te rs  to  t h e  a g e n c y  d a t e d  J u l y  25 and 
Augus t  2 ,  1985,  a d v i s e d  t h a t  i t  c o n t i n u e d  t o  object t o  t h e  
s o l i c i t a t i o n ' s  s p e c i f i c a t i o n s ,  w i t h o u t  s p e c i f y i n g  t h e  
p r e c i s e  b a s i s  therefor. Whi le  t h e  p r o t e s t e r  fo rwarded  to  
u s  c o p i e s  of its le t te rs  addressed t o  t h e  a g e n c y ,  i t  d i d  
n o t  f u r t h e r  correspond d i r e c t l y  w i t h  u s .  Thus ,  o n  t h e  
b a s i s  of t h i s  record t h e  o n l y  t w o  i s s u e s  c l e a r l y  b e f o r e  u s  
for  d e c i s i o n  a re  t h e  p r o p r i e t y  o f  t h e  r e q u i r e m e n t  for 
s c r u b b e r  assemblies and t h e  r e q u i r e d  s a f e t y  s t a n d a r d s .  

T h e  d e t e r m i n a t i o n  of t h e  g o v e r n m e n t ' s  minimum needs ,  
t h e  method o f  accommodating them and t h e  t e c h n i c a l  judq- 
men t s  upon which  those d e t e r m i n a t i o n s  are based  are p r i -  
m a r i l y  t h e  r e s p o n s i b i l i t y  of t h e  con t r ac t ing  agency .  W e  
have r e c o g n i z e d  t h a t  t h e  agency  is most f a m i l i a r  w i t h  t h e  
c o n d i t i o n s  u n d e r  w h i c h  s u p p l i e s ,  equ ipmen t ,  o r  s e r v i c e s  
have been used  i n  t h e  p a s t  and w i l l  be used i n  t h e  f u t u r e .  
C o n s e q u e n t l y ,  w e  w i l l  n o t  q u e s t i o n  a n  a g e n c y ' s  d e t e r m i n a -  
t i o n  of i t s  minimum n e e d s  u n l e s s  t h e r e  is a c lear  showing 
t h a t  t h e  d e t e r m i n a t i o n  h a s  no r e a s o n a b l e  bas i s .  - See Ea ton  
Leonard Corp.,  8-215593, J a n .  1 7 ,  1985,  85-1 C.P.D.  11 47. 
However, when a p r o t e s t e r  cha l l enges  s p e c i f i c a t i o n s  a s  
undu ly  r e s t r i c t i v e  o f  c o m p e t i t i o n ,  t h e  p r o c u r i n g  agency  
bears t h e  bu rden  o f  p r e s e n t i n g  prima f a c i e  s u p p o r t  f o r  i t s  
p o s i t i o n  t h a t  t h e  r e s t r i c t i o n s  impose? a r e  n e c e s s a r y  t o  
meet i t s  a c t u a l  minimum needs .  I d .  Such s u p p o r t  s h o u l d  
c o n s i s t  of a n  e x p l a n a t i o n  e s t a b l i s h i n g  a r e a s o n a b l e  b a s i s  
f o r  t h e  a g e n c y ' s  d e t e r m i n a t i o n  t h a t  t h e  r e s t r i c t i o n  is 
needed t o  m e e t  t h e  a g e n c y ' s  needs .  L i s t a  I n t e r n a t i o n a l  
Corp. ,  63  Comp. Gen. 447 (19841 ,  84-1 C.P.D. 11 6 6 5 .  I f  
prima f a c i e  s u p p o r t  is s u b m i t t e d ,  t h e  bu rden  t h e n  s h i f t s  t o  
t h e  p r o t e s t e r  t o  show t h a t  t h e  spec i f i ca t ions  i n  d o u b t  are 
a r b i t r a r y  o r  o t h e r w i s e  u n r e a s o n a b l e .  
Machinery I n t e r n a t i o n a l  Corp. e t  a l . ,  R-211587 e t  a l . ,  
D e c .  1 3 ,  1983 ,  83-2 C.P.D. 11 674. 

Champion Road 

T h e  agency  j u s t i f i e s  t h e  r e q u i r e m e n t  f o r  s c r u b b e r  
assemblies f o r  t h e  s w e e p e r / s c r u b b e r  u n i t s  o n  t h e  b a s i s  o f  
t h e  C e n t e r ' s  p o s i t i o n  t h a t  t h e  r e q u i r e m e n t  for s c r u b b e r  
assemblies resul ts  i n  cos t  s a v i n g s  t o  t h e  government  by 
e l i m i n a t i n g  t h e  need  t o  p u r c h a s e  a n  a d d i t i o n a l  machine f o r  
s c r u b b i n g .  The  a g e n c y  a l s o  h a s  a d o p t e d  t h e  C e n t e r ' s  
j u s t i f i c a t i o n  for  t h e  UL 558 r e q u i r e m e n t  f o r  some of t h e  
s w e e p e r s  on  t h e  b a s i s  t h a t  t h e  Navy ' s  p o l i c y  is t o  p r o c u r e  
a l l  r e q u i r e d  s a f e t y  features  c o m m e r c i a l l y  a v a i l a b l e  t o  
p r e v e n t  e x p e n s i v e  m o d i f i c a t i o n s  a f t e r  d e l i v e r y .  The C e n t e r  
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f u r t h e r  s ta tes  t h a t  t h e  r e q u i r e m e n t  t h a t  t h e  sweepers meet 
t h e  r e q u i r e m e n t s  o f  UL 558 is p a r t i c u l a r l y  c r i t i c a l  w h e r e  
t h e  sweepers b e i n g  p r o c u r e d  are f o r  u s e  i n  h a n g a r  a r eas  a t  
n a v a l  a i r  s t a t i o n s .  

W e  b e l i e v e  t h a t  t h e  a g e n c y  h a s  shown t h a t  i t  h a s  a 
r e a s o n a b l e  b a s i s  f o r  r e q u i r i n g  t h a t  t h e  sweepers h a v e  
s c r u b b e r  assemblies  a n d  be a b l e  t o  meet t h e  s p e c i f i e d  
s a f e t y  s t a n d a r d s ,  i n c l u d i n g  t h o s e  r e p r e s e n t e d  by  UL 558. 
Advance  h a s  n o t  p r e s e n t e d  a n y  a r g u m e n t s  o r  e v i d e n c e  wh ich  
wou ld  e s t a b l i s h  t h a t  t h e  s c r u b b e r  a s s e m b l y  a n d  s a f e t y  
r e q u i r e m e n t s  a re  a r b i t r a r y  o r  u n r e a s o n a b l e .  T h e s e  aspects 
o f  A d v a n c e ' s  p ro tes t  a re  d e n i e d .  

W e  n o t e ,  h o w e v e r ,  t h a t  t h e  s p e c i f i c a t i o n  p r o v i d e s  t h a t  
a c c e p t a b l e  e v i d e n c e  o f  c o m p l i a n c e  w i t h  t h e  r e q u i r e d  s a f e t y  
s t a n d a r d s  s h a l l  b e  a UL seal  o f  a p p r o v a l  a t t a c h e d  t o  e a c h  
sweeper. A l t h o u g h  w e  h a v e  g e n e r a l l y  n o t  o b j e c t e d  t o  a n  
a g e n c y ' s  r e q u i r e m e n t  t h a t  a p r o d u c t  o f  a p r o c u r e m e n t  con-  
f o r m  w i t h  a se t  o f  s t a n d a r d s  a d o p t e d  by  a n a t i o n a l l y  
r e c o g n i z e d  o r g a n i z a t i o n  i n  t h e  f i e l d  o r  t o  a r e q u i r e m e n t  
f o r  i n d e p e n d e n t  l a b o r a t o r y  c e r t i f i c a t i o n  t h a t  s u c h  
s t a n d a r d s  a r e  m e t ,  w e  h a v e  h e l d  t h a t  a r e q u i r e m e n t  t h a t  
t h e  a r t i c l e s  o f f e r e d  b e a r  a s p e c i f i c  l a b e l  d e m o n s t r a t i n g  
a p p r o v a l  b y  a p a r t i c u l a r  t e s t i n g  l a b o r a t o r y  is u n d u l y  
r e s t r i c t i v e  a n d  improper.  Worcester E lec tk i ca l  Associates,  
8-193064,  A p r .  5 ,  1 9 7 9 ,  79-1 C.P.D. (I 236. However .  w e  d o  
n o t  b e l i e v e  t h a t  t h i s  aspec t  o f  a n  o t h e r w i s e  p roper  
s p e c i f i c a t i o n  r e l a t i n g  t o  s a f e t y  s t a n d a r d s  w a r r a n t s  
d i s t u r b i n g  t h e  p r o c u r e m e n t ,  u n d e r  w h i c h  p r o p o s a l s  were 
r e c e i v e d  o v e r  t w o  m o n t h s  ago. W e  d o  recommend t h a t  i n  
s i m i l a r  f u t u r e  p r o c u r e m e n t s  t h e  s p e c i f i c a t i o n s  b e  m o d i f i e d  
t o  p e r m i t  o f fe rors  to  show c o n f o r m i t y  w i t h  s a f e t y  s t a n d a r d s  
e i t h e r  t h r o u g h  UL a p p r o v a l  o r  by  i n d e p e n d e n t  e v i d e n c e  wh ich  
shows  t h a t  t h e  p r o d u c t  e q u a l l y  c o n f o r m s  t o  t h e  s o l i c i t a -  - 

t i o n .  See A r c t i c  M a r i n e  I n c . ,  R-182321, May 1 4 ,  1 9 7 5 ,  75-1 
C.P.D. -311, a n d  S t a b b e r t  a n d  Associates I n c . ,  R-218427, 
J u n e  1 7 ,  1 9 8 5 ,  85-1 C.P.D. 11 692.  

I n  a c c o r d a n c e  w i t h  t h e  a b o v e ,  t h e  p r o t e s t  is d e n i e d  i n  
p a r t  and  s u s t a i n e d  i n  p a r t .  

H a r r y  R. Van C l e v e  
G e n e r a l  C o u n s e l  




