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DIGEST: 

GAO will not reopen a protest file closed 
because more than 7 working days elapsed 
after the date anticipated for receipt of 
the contracting agency report and after 
the report was received before the pro- 
tester's comments were filed in our 
Office. GAO's acknowledgment of the pro- 
test yave notice to the protester that 
receipt of the report would be presumed to 
be on the anticipated date, but the 
protester failea to advise us of lack of 
receipt within the 7-day comment period as 
required by our Bid Protest Regulations. 

Dunbar & Sullivan Dredging Co. (D&S) requests 
reconsideration of our dismissal of its protest concerning 
t h e  award of a contract by the Department of the Army, Corps 
of Engineers (Army), under solicitation No. DACW49-85-B- 
0019. We received the agency report on September 19, 1985, 
and closed our file on October 3 ,  1985, because DLS had not 
filed a statement of continued interest in the protest with- 
in 7 days after receipt of the agency report as required by 
our Bia Protest Regulations, 4 C.F.R. S 21.3(e) (1985). The 
Regulations provide that a protester's failure to file com- 
ments, a statement requesting that the protest be decided on 
the existing record, or a request for extension of the 
period for submitting comments within the 7-day period will 
result in the dismissal of the protest. 

We affirm the dismissal. 



B-219585.3 

D&S asser t s  t h a t  it r e c e i v e d  t h e  agency  report  o n  
Sep tember  24, 1985,  and  t i m e l y  f i l e d  i t s  comments o n  
O c t o b e r  3, 1485,  t h e  s e v e n t h  working  d a y  t h e r e a f t e r .  We 
n o t e  t h a t  t h e  comments were f i l e a  i n  o u r  O f f i c e  o n  
O c t o b e r  3 ,  a f t e r  t h e  d i smissa l  n o t i c e  had  been  s e n t  t o  D&S. 

Our acknowleagment  n o t i c e ,  s e n t  t o  D & S  s h o r t l y  a f t e r  
i t s  protest  was f i l e d ,  s ta ted  t h a t  t h e  a g e n c y  report s h o u l d  
be r e c e i v e a  by Sep tember  20 ,  1485,  a n a  t h a t  D&S s h o u l d  
p r o m p t l y  n o t i f y  o u r  O f f i c e  i f  it d i d  n o t  r e c e i v e  t h e  report  
by t h a t  da te .  The n o t i c e  f u r t h e r  a d v i s e d  t h a t  u n l e s s  w e  
h e a r d  f r o m  D&S, w e  would assume i t  r e c e i v e d  a copy o f  t h e  
report  when we r e c e i v e d  o u r s .  T h i s  n o t i c e  made c lear  t o  t h e  
protester  t h a t  o u r  O f f i c e  would presume t h a t  t h e  7-day com- 
ment p e r i o d  commenced, a t  t h e  l a t e s t ,  on  Sep tember  20,  1985,  
t h e  d u e  da t e  l i s t ea  f o r  t h e  report, u n l e s s  w e  were n o t i f i e d  
t n a t  t h e  protester  had n o t  r e c e i v e d  t h e  report  by t h e  s t a t e a  
d u e  d a t e . -  De l - Jen ,  1 n c . - - R e c o n s i d e r a t i o n , -  B-218136.3, 
J u n e  10 ,  1985,  85-1 C.P.D. 11 659. N o  s u c h  n o t i c e  was 
r e c e i v e d  by o u r  O f f i c e .  

The e f f e c t  o f  t h e  p r e s u m p t i o n  r e g a r d i n g  receipt  of t h e  
report  is  t o  place t h e  s l i g h t  b u r a e n  o n  t h e  protester t o  
a d v i s e  u s  i f  it a i d  n o t  r e c e i v e  a n  a g e n c y  report  when d u e ,  
s i n c e  w e  otherwise would h a v e  no  way o f  knowing w h e t n e r  o r  
n o t  t h e  protester  r e c e i v e d  t h e  r e p o r t .  O u r  O f f i c e  g e n e r a l l y  
is r e q u i r e a  t o  i s s u e  a f i n a l  d e c i s i o n  w i t h i n  50 working  a a y s  
a f t e r  t h e  protest  i s  f i l e d ,  w n i l e  t h e  c o n t r a c t i n g  agency  is 
a f f o r d e d  25  working  d a y s  a f t e r  n o t i f i c a t i o n  oi t h e  protest  
t o  p r e p a r e  i t s  report .  31 U.S.C. jg; 3553,  3554,  a s  added by 
t h e  C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t ,  Pub. L. N o .  98-369, 31 
U.S.C. S 2741, 9 8  S t a t .  1175,  1199 ( 1 9 8 4 ) .  If t h e r e  were no 
r e q u i r e m e n t  t h a t  a protester  n o t i f 1  o u r  O f f i c e  o f  i t s  f a i l -  
u r e  t o  r e c e i v e  a report ,  t h e n  t h e  protester  c o u l d  i a l y  await 
t h e  report  f o r  a n  i n a e f i n i t e  time t o  t h e  d e t r i m e n t  o f  t h e  
protest  s y s t e m  g e n e r a l l y ,  a s  w e l l  a s  t o  o u r  a b i l i t y  t o  
r e s o l v e  b i d  protests  e x p e d i t i o u s l y .  
C o u n c i l  1 n c . - - R e c o n s i d e r a t i o n ,  B-218090.2, May 10 ,  1985,  

- See AFL-CIO A p p l a c h i a n  

6 4  Comp. Gen. - 85-1 C.P.D. 11 528. 

S i n c e  D&S n e i t h e r  f i l e a  comments n o r  n o t i f i e d  o u r  
O f f i c e  w i t h i n  t h e  7-day p e r i o d  t h a t  i t  had  n o t  t i m e l y  
r e c e i v e d  t h e  a g e n c y  repor t ,  o u r  aisrnissal i s  a f f i r m e a .  

G e n e r a l  Har h a n k e  C o u n s e l  




