
T H l  COMPTROLLER OENRRAL 
DECISION O C  T H E  U N I T R P  I T A T a m  

W A S H I N O T O N .  O . C .  2 0 5 4 6  

FILE: E-2 20 59 2 DATE: October 4 ,  1985 

MATTER OF: JRR Construction Company, Inc. 

DIQEST: 

Contracting officer's award of a contract to 
the second low bidder following an initial 
determination by the Small Business Adminis- 
tration that the low bidder is other than 
small, without waiting for the result of an 
appeal to the SBA's Office of Hearings and 
Appeals, is proper and does not constitute 
an abuse of the contracting officer's 
discretion. 

JRR Construction Company, Inc. protests the award of 
a contract to Tempo West, Inc. under invitation for bids 
( I F B )  No. DACA21-85-B-0007, issued as a small business 
set-aside by the United States Army Corps of Engineers. 
The procurement was for the construction of a troop 
barracks at Fort Bragg, North Carolina. We dismiss the 
protest. 

JRR, the low bidder, contends that the Corps should 
not have awarded the contract to Tempo, the second low 
bidder, because a final ruling as to JRR's size status has 
not been issued by the Small Business Administration's 
(SBA) Office of Hearings and Appeals. JRR is appealing a 
decision by the SBA's Chicago Regional Office that the 
firm is other than a small business concern. 

JRR asserts that the contracting officer acted 
improperly in making the September 26, 1985 award for 
reasons of urgency in order to protect the public inter- 
est, as evidenced by the fact that the contracting officer 
asked JRR after the Chicago Regional Office rendered its 
initial decision on September 10 to extend its bid through 
October 31, thus apparently allowing additional time for 
resolution of JRR's appeal. JRR contends that the award 
constitutes an abuse of discretion and is clearly not in 
the public interest given that JRR's bid is some $410,000 
lower than Tempo's. 
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Under  t h e  F e c z r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR) ,  48 
C.F.R. s 1 9 . 3 0 2 ( h ) ( 1 )  ( 1 9 8 4 1 ,  when a s i z e  s t a t u s  p ro t e s t  
h a s  b e e n  f i l e d ,  a c o n t r a c t i n g  o f f i c e r  may n o t  m a k e  a n  
a w a r d  u n t i l  t h e  SBA R e g i o n a l  A d m i n i s t r a t o r  h a s  i s s u e d  a 
d e t e r m i n a t i o n  o r  u n t i l  1 0  w o r k i n g  d a y s  a f t e r  S B A ' s  receipt 
o f  t h e  p r o t e s t ,  w h i c h e v e r  o c c u r s  f i rs t .  A l t h o u g h  t h e  FAR 
p r o v i d e s  f o r  a n  a p p e a l  f r o m  a n  i n i t i a l  SBA s i z e  d e t e r m i n a -  
t i o n  by  a n y  c o n c e r n  t h a t  h a s  b e e n  a d v e r s e l y  a f f e c t e d ,  
48  C.F.R.  C 1 9 . 3 0 2 ( i ) ,  o n c e  a n  i n i t i a l  d e t e r m i n a t i o n  h a s  
b e e n  i s s u e d ,  t h e r e  is n o  r e q u i r e m e n t  t h a t  t h e  c o n t r a c t i n g  
o f f i c e r  t h e n  c o n t i n u e  t o  w i t h h o l d  a w a r d  D e n d i n a  a f i n a l  
r u l i n g  o n  a n  appea l  f r o m  t h a t  d e t e r m i n a t i o n .  
C o . ,  I n c . ,  B-218573, May 9 ,  1 9 8 5 ,  85-1 CPD 11 519. S i m i -  
l a r l y ,  a l t h o u g h  t o  m a k e  a n  award b e f o r e  t h e  i n i t i a l  1 0  

fi. A n g e l o  & 

d a y s - e x p i r e  t h e  c o n t r a c t i n g  o f f i c e r  m u s t  make a f i n d i n g  
t h a t  t h e  award i s  n e c e s s a r y  t o  protect t h e  p u b l i c  i n t e r -  
e s t ,  48 C.F.R. § 1 9 . 3 0 2 ( h ) ( 1 ) ,  s u p r a ,  t h e r e  is n o  s u c h  
r e q u i r e m e n t  f o r  j u s t i f y i n g  a n  award d u r i n g  t h e  appeal 
per iod .  H .  A n g e l o  & C o . ,  I n c . ,  B-218573, s u p r a ,  a t  2. 
T h e r e f o r e ,  s i n c e  t h e  c o n t r a c t i n g  o f f i c e r ' s  a c t i o n s  h e r e  
were c o n s i s t e n t  w i t h  t h e  FAR, t h e r e  is n o  l e g a l  bas i s  
f o r  a s s e r t i n g  t h a t  t h e  award t o  Tempo was i m p r o p e r  o r  
o t h e r w i s e  c o n s t i t u t e d  a n  a b u s e  o f  t h e  c o n t r a c t i n g  
o f f i c e r ' s  d i s c r e t i o n .  

The  protest  i s  d i s m i s s e d .  

R o n a l d  Berger u 
D e p u t y  Associate 
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