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1. Protest of defaulted contractor that its exclusion 
from the reprocurement was contrary to the govern- 
ment's duty to mitigate damages resulting from the 
default will not be considered by GAO since 
whether the government met its duty to mitigate 
damages is a matter for resolution under the 
Disputes clause of the detaulted contract. 

2. Contracting agency acted reasonably in obtaining 
requirements from next low offeror on original , 

procureinent where there was a relatively short 
time between the original competition and the 
detault of tne contract awarded to the low offeror 
ana the agency had an urgent requirement for the 
computer systems procured which would not permit a 
new competition. 

VCA Corporation (VCA) protests the award of a contract 
to Presearch, Inc. (Presearch), under request for proposals 
(HFP) No. MDA-903-85-H-0065, issued by the United States 
Army, Defense Supply Service, Washington, D . C .  (Army), to 
procure tempest compliant microcomputer systems for the 
Stategic Defense Initiative Organization. Essentially, VCA 
asserts that because the award was made for VCA'S account 
under the reprocurement clause of its defaulted contract for 
the items, it should have been given a chance to mitigate 
its damages by submitting an offer on the reprocurement. 

We dismiss the protest. 

VCA initially protested award of a contract to 
Presearch unaer this solicitation in July 1985. A stop-work 
order was issued to Presearch by the Army. Thereafter, on 
July 29, 1985,  VCA was awarded the contract. The Army then 
tried to work out a no-cost settlement with Presearch 
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as  e n c o u r a g e d  by F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  (FAR), 48 
C.F.R. 4 9 . 1 0 1 ( b )  ( 1 9 8 4 ) ,  ra ther  t h a n  t e r m i n a t i n g  
Presearch's c o n t r a c t  f o r  t h e  c o n v e n i e n c e  of t h e  government .  

Under t h e  terms of V C A ' s  c o n t r a c t ,  a minimum of 28 and 
a maximum of 90 s y s t e m s  were t o  be ordered. The f i r s t  
d e l i v e r y  order p l a c e d  u n d e r  t h e  c o n t r a c t  was f o r  38 s y s t e m s  
for  d e l i v e r y  by Augus t  1 3 .  By Augus t  5, VCA d e l i v e r e d  28 of 
t n e  38 r e q u i r e d  s y s t e m s .  However, VCA f a i l e a  t o  make t i m e l y  
d e l i v e r y  of t h e  r e m a i n i n g  10  s y s t e m s  ordered and ,  therefore ,  
V C A ' s  c o n t r a c t  was t e r m i n a t e d  f o r ' d e f a u l t  o n  Augus t  22. 

VCA a r g u e s  t h a t  " s i n c e  e x c e s s  costs are c h a r g e d  t o  t n e  
d e f a u l t i n g  c o n t r a c t o r ,  there is a n  implied a u t y  t h a t  t h e  
government  allow VCA t o  b i d  tor any  r e p r o c u r e m e n t . "  W e  have  
c o n s i a e r e d  protests  of d e f a u l t e d  c o n t r a c t o r s  i n  C o n n e c t i o n  
with t h e i r  c o n i p l a i n t s  t h a t  s t a t u t o r y  a n d  r e g u l a t o r y  p r o v i -  
s i o n s  a p p l i c a b l e  t o  a r e p r o c u r e m e n t  were n o t  f o l l o w e d .  S e e ,  
e .y . ,  PHh Uni fo rms ,  I n c . ,  5b Comp. Gen. 976 ( 1 9 7 7 ) ,  77-2- 
C.P.U. 11 213.  We do n o t  c o n s i d e r ,  however, c o m p l a i n t s  t h a t  
t h e  r e p r o c u r e m e n t  a c t i o n  was ' i n c o n s i s t e n t  w i t h  t h e  gove rn -  
m e n t ' s  cluty to  m i t i g a t e  damages r e s u l t i n g  f rom t h e  d e f a u l t .  
hhe ther  t h a t  d u t y  was m e t  is for a d m i n i s t r a t i v e  or j u a i c i a l  
d e t e r m i n a t i o n  u n a e r  t h e  U i s p u t e s  c l a u s e  of t h e  d e f a u l t e d  
C o n t r a c t  rather t h a n  u n d e r  t h e  s i a  Protest  R e g u l a t i o n s  of 
GAC). - See S h e l f  S t a b l e  Foods, B-218067, J a n .  2 9 ,  1985,  85-1 
C.P.D. 120;  A e r o  P r o a u c t s  Research, I n c . ,  B-205978, 
har.  26 ,  1 9 8 2 ,  82-1 C.P.D. 11 288. T h e r e f o r e ,  w e  w i l l  n o t  
c o n s l a e r  t h i s  a rgumen t .  

VCA c o n t e n d s  t h a t  if t h e  c o n t r a c t  w i t h  P r e s e a r c h  is f o r  
a q u a n t i t y  g r e a t e r  t h a n  t h e  u n d e l i v e r e d  q u a n t i t y  t e r m i n a t e d  
for  d e f a u l t ,  t h e  c o n t r a c t  mus t  be t r e a t e d  as  a new a c q u i s i -  
t i o n  rather t h a n  a r e p r o c u r e m e n t .  - See FAR, 48 C.F.R. 
S 4 9 . 4 0 2 - 6 ( b ) ,  F e a e r a l  A c q u i s i t i o n  C i r c u l a r  N o .  84-5,  
A p r .  1, 19ti5. VCA a s se r t s  t h a t  s i n c e  i t  was r e q u e s t e d  to  
remove i t s  28  sys t e ins  w h i c h  were d e l i v e r e d ,  t h i s  e v i d e n c e s  
t h a t  t h e  P r e s e a r c h  c o n t r a c t  is  fo r  more t h a n  t h e  u n d e l i v e r e d  
p o r t i o n  u n a e r  i ts  f i r s t  d e l i v e r y  order - -10  s y s t e m s .  We do 
n o t  a g r e e  w i t h  VCA t h a t  t h i s  is a new a c q u i s i t i o n .  

W h i l e  o n l y  10  s y s t e m s  r ema ined  t o  be d e l i v e r e c l  u n d e r  
t h e  f i r s t  d e l i v e r y  order a t  t h e  time VCA's c o n t r a c t  was 
t e r m i n a t e d  fo r  d e f a u l t ,  u n d e r  VCA'S c o n t r a c t  i t  c o u l d  have  
been  requirea t o  d e l i v e r  u p  t o  a maximuni o t  90 s y s t e m s .  
A s  V C A ' s  protest  s t a t e s ,  VCA h a s  been  t o l d  t o  remove t h e  28 
s y s t e m s  i t  a e l i v e r e c r .  h n i l e  VCA may d i s p u t e  w h e t n e r  the 
remova l  of t h e  26 s y s t e m s  was p r o p e r ,  t h i s  i s s u e  i s  a matter 
t o  be r e s u l v e a  u n d e r  t h e  D i s p u t e s  c l a u s e  of V C A ' s  c o n t r a c t .  
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- See hark A. Carroll C Son, Inc., B-198255, Auq. 13, 1980, 
80-2 C.P.D. II 114. On this record, the Army's need was for 
the 38 systems under the original delivery order and was not 
a new acquisition under PAR, S 49.402-6(b), supra. 

VCA asserts that since FAR, S 49.402-6(b), supra, 
requires that the contracting ofticer "obtain cornpetition to 
the maximum extent practicable for the repurchase," even 
where it is not a new acquisition, it was a violation of 
procurement regulations for the Army to not have considered 
VCA as a source for the undelivered systems. However, the 
cited FAR section also provides that if, as here, the 
repurchase is for a quantity not over the unaeliverea 
quantity termlnated for default, the contracting officer is 
authorized "to use any terms and acquisition method deemed 
appropriate for the repurchase ." 

In this regard, we have neld that the ordering of the 
requirements for a reprocurement from the second low bidder 
on the original solicitation i s  an acceptable method of 
reprocurement, ana where, as here, there is a relatively 
snort time span between the original competition and the 
default, the bias receivea under the original invitation 
can reasonably be viewed as an acceptable measure of what 
competition would Dring. Ikara Manutacturing Company, 
58 Comp. tien. 54 (1978), 78-2 C.P.D. li 315; Hemet Valley 
blying Service, Inc., 57 Comp. Gen. 703 ( 1 9 7 b ) ,  78-2 C.P.D. 
11 117. koreover, since VCA states that the Army notified 
it that the systems must be installea prior to the end of 
August, the date upon which a lease agreement for the 
equipment being replaced expired, the record shows that 
there was insufficient time after the default date, 
August 22, to conauct a new competition. Under these 
circumstances, the Army did not act improperly by ordering 
its requireinents f rorn the second low of teror under tne 
original solicitation. Hemet Valley Flying Service, Inc., 
57 Comp. Gen. 703, supra. 

VCA also contends tnat the Army shoula have terminated 
Presearch's initial contract under this solicitation and 
that the Army's failure to do so evidences a preaisposition 
against VCA. Since, however, as stated above, FAR, 48 
C.F.H.  9: 44.1Ul(o), encourages contracting officers to 
attempt to effect no-cost settlements where feasible, we do 
not believe it was improper for the Army to make such an 
attempt after issuing a stop-work order to Presearch, 
instead ot terminating the contract, nor do we believe that 
this evidences a predisposition against VCA. 
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F i n a l l y ,  VCA a l l e g e s  t h a t  desp i t e  t h e  pendency  of t h i s  
p ro tes t ,  t h e  Army f a i l e d  to  s u s p e n a  p e r f o r m a n c e  u n d e r  
Yresearch's c o n t r a c t  as  r e y u i r e a  by t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t  of 1984 ,  31 U.S.C.A. S 3553 (West Supp. 
1 9 & 5 ) .  I n  view of o u r  d i smissa l  of V C A ' s  p ro tes t ,  w e  need  
n o t  c o n s i d e r  this a l l e g a t i o n .  

The protest  1s dismissed. > otlert M. S t r o n g  
Deputy Associate G d n e r a l  Counse l  


