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DIOEST: 

Protest of the method of award to be 
utilized in a procurement restricted to 
aisadvantaged small businesses under $$ 8(a) 
of the Small Business Act will not be 
considerea where the protester is not a 
S 8(a) firm and therefore is not eligible 
for award, since protester is not an 
interested party under GAO Bid Protest 
Regulations. 

Prospect Associates, Lta. (Prospect), requests 
reconsideration of our aecision Prospect Associates, 
Ltd., B-218602, June 17, 1985, 85-1 CPD 11 693, dis- 
missing Prospect's protest against solicitation No. 
263-85-P(87)-0076, issued by the National Institutes 
of Health (NIH). he deny the reconsideration request. 

- 

The solicitation, for conference management 
and related publication services, was restricted to 
socially and economically disadvantaged small business 
concerns under S 8(a) of the Small Business Act, 15 
U.S.C. S 637(a) (1982), which authorizes the Small 
Business Administration (SBA) to enter into contracts 
with government agencies and to arrange for the per- 
formance of such contracts by subcontracting with 
disadvantaged small businesses. Although Prospect, 
the incumbent provider of these services to N I H ,  is 
a small business, it is not a socially and economically 
disadvantaged small business in SBA's 9 8(a) program. 
Prospect protested that restrlctlng the procurement to 
§ 8 ( a )  concerns would preclude Prospect from competing 
and elinkinate more tnan 95 percent of Prospect's 

! 
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b u s i n e s s .  P r o s p e c t  a r g u e d  t h a t  t h e  r e s t r i c t i o n  t h e r e f o r e  
was i m p r o p e r  b e c a u s e ,  u n d e r  S B A ' s  s t a n d a r d  o p e r a t i n g  
p r o c e d u r e s ,  SBA may n o t  c o n s i d e r  a C 8 ( a )  c o n t r a c t  i f  i t  
determines t h a t  a smal l  b u s i n e s s  would s u f f e r  a major 
h a r d s h i p  i f  t h e  p r o c u r e m e n t  were removed f r o m  c o m p e t i t i o n .  
Prospect b a s i c a l l y  c o n t e n d e d  t h a t  SBA's f a i l u r e  to  make 
t h i s  d e t e r m i n a t i o n  n e c e s s a r i l y  i m p l i e d  bad f a i t h ,  g i v e n  i t s  
e f f e c t  on  P r o s p e c t ' s  b u s i n e s s .  

Prospect a l so  c h a l l e n g e d  t h e  t a s k  order f o r m a t  
p r o p o s e d  i n  t h e  R F P ,  w h i c h ,  a c c o r d i n g  t o  P r o s p e c t ,  
c o n t e m p l a t e d  orders b e i n g  o f f e r e d  f irst  t o  t h e  h i g h e s t -  
r a n k e d  S 8 ( a )  f i r m ,  t h e n ,  i f  n o t  a c c e p t e d ,  t o  t h e  n e x t  
h i g h e s t  r a n k e d  f i r m ,  e t c .  P r o s p e c t  c o n t e n d e d  t h a t  t h i s  was 
c o n t r a r y  t o  t h e  r e q u i r e m e n t  f o r  c o m p e t i t i o n  i n  g o v e r n m e n t  
cont rac ts .  P r o s p e c t  asked  t h a t  e i t h e r  t h e  Q 8 ( a )  restric- 
t i o n  be w i t h d r a w n  or  t h a t  l i m i t a t i o n s ,  s u c h  as a t o t a l  
d o l l a r  c e i l i n g  or a narrow r a n g e  of t a s k s ,  b e  a p p l i e d  i n  
order t o  p r e s e r v e  P r o s p e c t ' s  m a r k e t .  

o u r  p r i o r  dec i s ion  d i s m i s s e d  P r o s p e c t ' s  p ro t e s t  o n  t h e  
b a s i s  t h a t  P r o s p e c t  d i d  n o t  m a k e  t h e  n e c e s s a r y  showing  of 
p o s s i b l e  bad f a i t h  or f r a u d  f o r  t h i s  O f f i c e  t o  r e v i e w  S B A ' s  
c o m p l i a n c e  w i t h  i t s  own i n t e r n a l  p r o c e d u r e s .  We h e l d  t h a t  
P r o s p e c t ' s  a l l e g a t i o n  of bad f a i t h  was b a s e d  o n  mere 
inferences  drawn f rom t h e  e f f e c t  o f  t h e  Q 8 ( a )  r e s t r i c t i o n  
o n  P r o s p e c t ,  a n d  t h a t  i n f e r e n c e  a n d  s u p p o s i t i o n  were n o t  
s u f f i c i e n t  t o  i n v o k e  our r e v i e w .  W e  d i d  n o t  e x p l i c i t l y  
address  P r o s p e c t ' s  cha l l enges  to  t h e  format of t h e  
s u b c o n t r a c t ( s )  to  be awarded. P r o s p e c t  a s k s  t h a t  w e  do so 
now. 

Our  p r i o r  decison d i d  n o t  s p e c i f i c a l l y  address  
P r o s p e c t ' s  c h a l l e n g e s  t o  t h e  f o r m a t  f o r  a w a r d i n g  t a s k  
orders b e c a u s e ,  a f t e r  w e  d i s m i s s e d  t h e  p ro te s t  of t h e  8 ( a )  
r e s t r i c t ion ,  P r o s p e c t  was no l o n g e r  a n  i n t e r e s t e d  p a r t y  
u n d e r  o u r  B i d  Protest  R e g u l a t i o n s ,  4 C.F.R. p a r t  2 1  ( 1 9 8 5 1 ,  
to  p r o t e s t  t h e  f o r m a t  o f  t h e  s u b c o n t r a c t ( s )  t o  be awarded .  
I n  t h i s  r e s p e c t ,  o u r  r e g u l a t i o n s  r e q u i r e  t h a t  a p r o t e s t e r  
be " a n  a c t u a l  o r  p r o s p e c t i v e  b i d d e r  or o f f e r o r  whose d i r e c t  
economic  i n t e r e s t  would be a f f e c t e d  b y  t h e  award o f  a 
c o n t r a c t  or by t h e  f a i l u r e  t o  award  a c o n t r a c t . "  4 C.F .R .  
C 2 1 . 0 ( a ) .  W h i l e  P r o s p e c t  c l e a r l y  had a d i r e c t  economic  
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i n t e r e s t  i n  w h e t h e r  t h e s e  s e r v i c e s  were set  as ide  €or 
d i s a d v a n t a g e d  smal l  b u s i n e s s e s  s ince t h e  r e s t r i c t i o n  to 
8 8 ( a )  c o n c e r n s  would p r e c l u d e  P r o s p e c t  f r o m  c o m p e t i n g ,  
P r o s p e c t  had n o  s u c h  i n t e r e s t  i n  t h e  f o r m a t  f o r  a w a r d i n g  
t a s k s  o r d e r s  s i n c e  i t  was not e l i g i b l e  f o r  a n  award i n  a n y  
e v e n t .  I t  was f o r  t h i s  r e a s o n  t h a t  w e  d i d  n o t  c o n s i d e r  
Prospect ' s  c h a l l e n g e  t o  t h e  fo rm of NIH's p r o p o s e d  8 ( a )  
s u b c o n t r a c t ( s ) .  F o r  t h e  same r e a s o n ,  w e  w i l l  n o t  r e v i e w  
t h a t  mat ter  now. 

The r e q u e s t  for r e c o n s i d e r a t i o n  is t h e r e f o r e  d e n i e d .  

G e n e r a l  C o u n s e l  

t 


