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U n d e r  F o r e i g n  A f f a i r s  Manua l  C i r c u l a r  
N o .  3 7 8 ,  a n  e m p l o y e e  who sold h i s  au tomo-  
b i l e  abroad was allowed t o  r e t a i n  o n l y  i t s  
a c q u i s i t i o n  cost a n d  was r e q u i r e d  to  
a c c o u n t  t o  t h e  G o v e r n m e n t  for  t h e  p r o f i t s  
o f  i t s  sa le .  Where  t h e  e m p l o y e e  had t a k e n  
a month  o f  a n n u a l  l e a v e  and had d r i v e n  h i s  
new car  Erom i t s  place of p u r c h a s e  i n  Y e s t  
Germany t o  h i s  p o s t  of d u t y  i n  N e w  D e l h i ,  
h e  may n o t  i n c l u d e  p e r s o n a l  t r a v e l  ex- 
penses a s  p a r t  of t h e  a u t o m o b i l e ' s  a c q u i -  
s i t i o n  cos't. S i n c e  h e  was reimbursed b y  
t h e  G o v e r n m e n t  f o r  t h e  c o n s t r u c t i v e  cost 
O E  c o m m e r c i a l l y  s h i p p i n q  t h e  vehicle f r a m  
Xest Germany  to N e w  D e l h i ,  a n y  c s f u n d  Eroin 
p r o f i t s  based  on p e r s o n a l  t r a v e l  e x p e n s e s  
would c o n t r a v e n e  t h e  C i r c u l a r ' s  p r o h i b i -  
t i o n  a g a i n s t  : J n i t e d  S t a t e s  e m p l o y e e s  pro- 
E i t i n g  d i r e c t l y  3r indirectly Ccmn t h e  
s a l e  9 f  p r s o n a l  p r o p e r t y  a b r o a d .  

Mr. George C. W a r n e r  appea ls  Erom a s e t t l e m e n t  dated 
October 3 1 ,  1 9 8 4 ,  i s s u e d  by o u r  C l a i m s  Group ( Z - 2 8 4 7 6 4 2 ) ,  
w h i c h  disal lowed h i s  claim f o r  a r e f u n d  o f  t h e  p r o f i t s  h e  
r e c e i v e d  f r o m  t h e  sa le  o f  a n  a u t o m o b i l e  a t  h i s  o v e r s e a s  p o s t  
of d u t y .  We s u s t a i n  t h e  d i s a l l o w a n c e  a n d  d e n y  Mr. W a r n e r ' s  
request  to  o f f s e t  p e r s o n a l  t r a v e l  e x p e n s e s  a g a i n s t  t h e  
p r o f i t s  oE s a l e  f o r  w h i c h  h e  is  a c c o u n t a b l e  u n d e r  F o r e i g n  
A f f a i r s  Manua l  C i r c u l a r  No. 3 7 8 ,  F e b r u a r y  1 ,  1 9 6 6 .  

F a c t s  

Mr. W a r n e r ,  t h e n  a n  e m p l o y e e  of t h e  Agency f o r  
I n t e r n a t i o n a l  D e v e l o p m e n t ,  was t r a n s f e r r e d  f r o m  B a n g l a d e s h  
t o  N e w  D e l h i ,  I n d i a ,  o n  A p r i l  1 9 ,  1 9 7 7 .  Eietween J u l y  2 3  a n d  
A u g u s t  2 3 ,  1 9 7 7 ,  w h i l e  on  a n n u a l  l e a v e ,  h e  a n d  h i s  N i f e  
t r a v e l e d  f i r s t  t o  London a n d  t h e n  to  S t u t t g a r t ,  Germany, 
w h e r e  they accepted d e l i v e r y  o f  a new automobile .  T h e i r  
r e t u r n  t o  N e w  D e l h i  w i t h  t h e  a u t o m o b i l e  t o o k  2 3  d a y s  a n 3  
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i n v o l v e d  a u t o m o b i l e  t r a v e l  b y  way o f  A u s t r i a ,  Y u g o s l a v i a ,  
B u l g a r i a ,  T u r k e y ,  I r a n ,  A f g h a n i s t a n ,  P a k i s t a n  a n d  I n d i a .  
Based o n  a u t h o r i z a t i o n  f o r  t h e  i m p o r t a t i o n  of a p r i v a t e l y  
owned v e h i c l e  a t  G o v e r n m e n t  e x p e n s e  u n d e r  t h e  p r o v i s i o n s  o f  
6 F o r e i g n  A f f a i r s  Manua l  1 6 5 . 4 ,  M r .  W a r n e r  was r e i m b u r s e d  
$ 1 , 0 1 2 . 4 2  f o r  t h e  c o n s t r u c t i v e  cost  of t r a n s p o r t i n g  t h e  
v e h i c l e  b y  commercial means  b e t w e e n  West Germany a n d  N e w  
D e l h i .  

I n  F e b r u a r y  1 9 8 0  Mr. W a r n e r  was t r a n s f e r r e d  to Bangkok ,  
T h a i l a n d ,  w h e r e ,  i n  November ,  h e  sold t h e  v e h i c l e .  From t h e  
proceeds of t h e  s a l e  h e  was p e r m i t t e d  t o  r e t a i n  a n  a m o u n t  
e q u a l  to t h e  v e h i c l e ' s  a c q u i s i t i o n  cost ,  w h i c h  i n c l u d e d  t h e  
i n v o i c e  p r i c e ,  t h e  cos t  of i m p r o v e m e n t s ,  a n d  i n t e r e s t  p a i d  
on l o a n s  obtained t o  f i n a n c e  t h e  p u r c h a s e .  T h e  Embassy  i n  
Bangkok r e t a i n e d  $ 1 , 7 2 5 . 0 4 ,  t h e  d i f f e r e n c e  b e t w e e n  t h e  s a l e  
proceeds a n d  t h e  a c q u i s i t i o n  cos t ,  u n d e r  t h e  a u t h o r i t y  o f  
F o r e i g n  A f f a i r s  Manua l  C i r c u l a r  N o .  378 .  

M r .  Warner's c l a i m  f o r  a r e f u n d  f r o m  t h e  p r o f i t s  o f  t h e  
s a l e  is  base3 o n  t h e  t h e o r y  t h a t  h i s  a n d  h i s  w i f e ' s  r o u n d -  
t r i p  t r a v e l  c o s t s  b e t w e e n  N e w  D e l h i  a n d  London s h o u l d  h a v e  
b e e n  i n c l u d e d  a s  ? a r t  of t h e  v e h i c l e ' s  a c q u i s i t i o n  cos t .  He 
c la ims  t h 3 t  t h e s e  t r a v e l  cos t s  e x c e e d  $ 1 , 7 2 5 . 0 4 .  T h e  cer t i -  
Ey ing  o f f i c e r  h a s  rocommended that i f  Y r .  W a r n e r ' s  claim is  
t o  b e  a l l o w e d ,  any r e f u n d  s h o u l d  b e  l i m i t e d  t o  $ 5 4 2 . 7 2  a n d  
s h o u l d  n o t  i n c l u d e  h i s  w i f e ' s  t r a v e l  e x p e n s e s  or a n y  ex-  
p e n s e s  associated w i t h  c i r c u i t o u s  or i n t e r r u p t e d  t r a v e l .  
T h e  $ 5 4 2 . 7 2  a m o u n t  r e f l e c t s  t h e  d i f f e r e n c e  b e t w e e n  t h e  rea- 
s o n a b l e  t r a v e l  e x p e n s e s  r e l a t i n g  to t r a n s p o r t a t i o n  o f  t h e  
v e h i c l e  a n d  t h e  c o n s t r u c t i v e  cost h e  h a s  a l r e a d y  b e e n  reim- 
bur sed  ( $ 1 , 5 5 5 . 1 4  m i n u s  $ 1 , 0 1 2 . 4 2 ) .  

U n t i l  May 1983, t h e  s a l e  o f  p e r s o n a l  automobiles a b r o a d  
by U n i t e d  S t a t e s  e m p l o y e e s  was g o v e r n e d  by F o r e i g n  A f f a i r s  
Manua l  C i r c u l a r  N o .  378.  G e n e r a l l y ,  t h e  C i r c u l a r  p r o h i b i t e d  
f o r e i g n  sa les  o f  p e r s o n a l  p r o p e r t y  a t  prices w h i c h  p r o d u c e  
p r o f i t s  r e s u l t i n g  f r o m  import p r i v i l e g e s  t h a t  U n i t e d  S t a t e s  
e m p l o y e e s  d e r i v e  f r o m  t h e i r  o f f i c i a l  s t a t u s .  E m p l o y e e s  were 
allowed to  s e l l  a u t o m o b i l e s  a b r o a d  provided  t h e  terms o f  
sale were a p p r o v e d  a n d  p r o v i d e d  t h e y  d i d  n o t  r e t a i n  a n y  o f  
t h e  e x c e s s  p r o c e e d s .  T h e  term " e x c e s s  p r o c e e d s "  was d e f i n e d  
i n  paragraph 14  sf t h e  C i r c u l a r  a s  " t h e  a m o u n t  b y  w h i c h  t h e  
s a l e s  p r i c e ,  i n c l u d i n g  a n y  n o n m o n e t a r y  c o n s i d e r a t i o n s ,  
e x c e e d s  t h e  a c q u i s i t i o n  cos t . "  T h e  e m p l o y e e ' s  " a c q u i s i t i o n  
cost" was d e f i n e d  as " t h e  i n i t i a l  p r ice  pa id  * * * p l u s  
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i n l a n d  a n d  o v e r s e a s  t r a n s p o r t a t i o n ,  t a x e s ,  c u s t o m s  a n d  
c a p i t a l  i m p r o v e m e n t s . "  I n  Mr. W a r n e r ' s  case, t h e  
a c q u i s i t i o n  cost h e  was allowed to  r e t a i n  d i d  n o t  i n c l u d e  
a n y  a m o u n t  for " i n l a n d  or o v e r s e a s  t r a n s p o r t a t i o n "  b e c a u s e  
h e  had a l r e a d y  b e e n  r e i m b u r s e d  b y  t h e  G o v e r n m e n t  for t h e  
c o n s t r u c t i v e  cost  o f  o c e a n  f r e i g h t  s h i p m e n t  f r o m  West 
Germany t o  Bombay a n d  r a i l w a y  f r e i g h t  s h i p m e n t  f r o m  Bombay 
t o  N e w  D e l h i .  

I n  t h i s  p a r t i c u l a r  case, w h e r e  t h e  e m p l o y e e  t o o k  a n n u a l  
l e a v e  a n d  c o m b i n e d  t h e  p u r c h a s e  of a n  a u t o m o b i l e  w i t h  per-  
s o n a l  t r a v e l ,  we b e l i e v e  t h e  a g e n c y  was correct i n  e x c l u d i n g  
h i s  a n d  h i s  w i f e ' s  t r a v e l  e x p e n s e s  for  t h e  purpose af de te r -  
m i n i n g  t h e  v e h i c l e ' s  a c q u i s i t i o n  cost. I n  d e f i n i n g  e x c e s s  
proceeds t o  i n c l u d e  n o n m o n e t a r y  c o n s i d e r a t i o n s ,  t h e  C i r c u l a r  
i s  d i r ec t ed  a t  p r o h i b i t i n q  p r o f i t e e r i n g ,  w h e t h e r  i n d i r e c t  OK 
d i r e c t .  We see l i t t l e  s u b s t a n t i v e  d i s t i n c t i o n  b e t w e e n  
a l l o w i n g  a n  e m p l o y e e  t o  r e t a i n  t h e  proceeds o f  a sa le  to  
f i n a n c e  p e r s o n a l  t r a v e l  w h i l e  on  a n n u a l  l eave  a n d  reim- 
b u r s i n g  h i m  o u t  o €  t h e  p r o c e e d s  a f t e r  the t r a v e l  h a s  b e e n  
c o m p l e t e d .  S i n c e  t h e  r e f u n d  Mr. W a r n e r  c la ims wou ld  a l low 
h i m  t o  p r o f i t ,  a t  l e a s t  i n d i r e c t l y ,  f ro :n  t h e  s a l e  o f  his 
p e r s o n a i  a u t o m o b i l e  a b r o a d ,  
his c l a i m .  

J- 

we s u s t a i n  t h e  d i s a l l o w a n c e  of 

> u g $ A - d L  Comptrolle G e n e r a l  

of  t h e  U n i t e d  S ta tes  
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