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B i d  o n  t o t a l  small b u s i n e s s  s e t - a s i d e  which 
i n d i c a t e s  i n  t h e  appropriate b l o c k  t h a t  n o t  
a l l  s u p p l i e s  t o  be f u r n i s h e d  w i l l  be t h e  
p r o d u c t  of a small b u s i n e s s  c o n c e r n  is n o t  
r e s p o n s i v e  and  mus t  be rejected u n l e s s  t h e  
b i d d e r ' s  i n t e n t  t o  s u p p l y  items m a n u f a c t u r e d  
by  a small b u s i n e s s  c o n c e r n  is c lear ly  
a s c e r t a i n a b l e  from t h e  face of t h e  b i d .  

B i d  o n  t o t a l  small b u s i n e s s  set-aside 
rejected as n o n r e s p o n s i v e  b e c a u s e  b i d d e r  
i n d i c a t e d  t h a t  n o t  a l l  s u p p l i e s  t o  be 
f u r n i s h e d  w i l l  be t h e  p r o d u c t  of a small 
b u s i n e s s  c o n c e r n  c a n n o t  be corrected by 
p o s t - b i d - o p e n i n g  e x p l a n a t i o n s .  

A p r o c u r i n g  a g e n c y ' s  d e c i s i o n  n o t  t o  e x t e n d  
b id  o p e n i n g  a f t e r  i s s u i n g  a n  amendment 
c l a r i f y i n g  t h e  Small B u s i n e s s  Concern  
R e p r e s e n t a t i o n  c l a u s e  i n  a n  i n v i t a t i o n  for 
b i d s  was r e a s o n a b l e  when protester r e c e i v e d  
amendment a t  l eas t  4 b u s i n e s s  d a y s  before 
b i d  o p e n i n g ,  t h e  amendment was n o t  of a 
material n a t u r e ,  and  t h e  amendment allowed 
b idde r s  t o  s u b m i t  by telegram any  
m o d i f i c a t i o n s  t o  t h e i r  b ids .  

Prior improper c o n t r a c t  a c t i o n s  do n o t  
p r e v e n t  a n  a g e n c y  from a p p l y i n g  correct 
p r o c e d u r e s  i n  l a t e r  p r o c u r e m e n t s .  

Kurz SI Root Company, I n c .  ( K u r z ) ,  protests  t h e  
r e j e c t i o n  of i t s  b i d  as  n o n r e s p o n s i v e  u n d e r  i n v i t a t i o n  for 
b i d s  ( I F B )  N o .  DAAJ10-85-B-A248 i s s u e d  by t h e  U n i t e d  S ta tes  
Army Troop S u p p o r t  Command (TROSCOM), S t .  L o u i s ,  M i s s o u r i .  
The  s o l i c i t a t i o n ,  fo r  a l t e r n a t i n g  g e n e r a t o r s ,  was i s s u e d  as 
a t o t a l  small b u s i n e s s  set-aside. K u r z ' s  b i d  was rejected 
by t h e  p r o c u r i n g  a g e n c y  b e c a u s e , i t  had i n d i c a t e d  t h a t  n o t  
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all supplies to be furnished would be the product of a 
small business concern in the United States, its 
possessions, or Puerto Rico. 

We dismiss the protest without obtaining a report 
from the contracting agency since it is clear from the 
information provided by Kurz that the protest is without 
legal merit and, therefore, does not state a valid 
basis for protest. 
Feb. 22, 1985, 85-1 CPD N 227; ATD-American Co., B-217290, 
Jan. 23, 1985, 85-1 CPD H 19; 4 C.F.R. S 21.3(f) (1985). 

7 See Hauser Products Inc., B-218140, 

Section K.7 of IFB-A248 contained the usual Small 
Business Concern Representation clause as provided for in 
Federal Acquisition Regulation (FAR), 48 C.F.R. S 52.219-1 
(1984). In pertinent part, the clause reads as follows: 

"The offeror represents and certifies as 

not all supplies to be furnished will be 
manufactured or produced by a small business 
concern in the United States, its 
possessions, or Puerto Rico . . ." 

is not a - is, part of its offer that it - 
small business concern and that - - all , 

Kurz submitted its bid and checked the boxes 
indicating that it was a small business concern and that 
"not all supplies to be furnished will be manufactured or 
produced by a small business concern in the United States, 
its possessions, or Puerto Rico." On April 30, 1985, the 
same day Kurz mailed its bid, TROSCOM issued amendment 
No. 0001 to the solicitation. The sole purpose of the 
amendment was to clarify the Small Business Concern 
Representation clause through the insertion of a "Note" 
which stated: 

"In accordance with the terms of the Notice 
of Total Small Business Set-Aside, FAR 
52-219.6 a check in the box for all 
supplies in the above clause represents 
that all end items to be furnished will be 
manufactured or produced by a small business 
concern. As such, a check in the box for 
not all supplies will result in the offer 
m n g e  jected as NONRESPONSIVE .'I (Emphasis 
in original.) 

- 

The amendment did not extend the May 9 bid opening date. 
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The amendment was received by Kurz on May 3, 1985. 
Due to the absence of its contract administrator, the 
amendment was left unrecognized in his office for 6.5 days, 
4.5 of which were business days. It was not until after 
bids had been opened on May 9, 1985, that the amendment 
was recognized as such by Kurz. Kurz received official 
notification on May 20 that its bid had been rejected as 
nonresponsive; Kurz protested to the.procuring agency on 
May 24. Kurz subsequently filed this protest with our 
Office prior to receiving any response to its protest to 
the agency. 

The protest essentially concerns two aspects of the 
solicitation--(l) the Small Business Concern Representation 
clause itself, and (2) TROSCOM's failure to extend the bid 
opening date upon issuance of amendment No. 0001. The 
protester seeks a ruling from our Office which would permit 
it to change the entry it made in the Small Business 
Concern Representation clause without jeopardizing its 
standing as the low bidder or, in the alternative, a 
resolicitation of the procurement. For the reasons 
discussed below, none of the protester's arguments present 
a ground upon which to grant the requested relief. 

Kurz first argues that the meaning of the Small 
Business Concern Representation clause is unclear, as a 
result of which Kurz confused the raw material and compo- 
nent parts used in the manufacture of an item with the 
supplies being furnished under the contract, causing it to 
incorrectly fill in the clause. 

We have considered the identical allegation in a 
number of recent decisions, in which we have pointed out 
that the relevant section of the Small Business Concern 
Representation clause is an essential element of a small 
business set-aside contract because it creates an 
obligation for the bidder to provide supplies manufactured 
by a small business concern. If a bid on a small business 
set-aside fails to establish this legal obligation of the 
bidder to furnish supplies manufactured or produced by a 
small business, the bid is nonresponsive and must be 
rejected. - See Mountaineer Leathers, Inc., B-218453, May 6 ,  
1985, 85-1 CPD 1 505, and cases cited therein. Otherwise, 
the government's acceptance of the bid would not legally 
obligate the contractor to furnish small business products 
consistent with the set-aside. Automatics Ltd., B-214997, 
Nov. 15, 1984, 84-2 CPD 11 535. In addition, postopening 
explanations by a bidder cannot be used to waive the 
objectionable certification, or otherwise correct a 
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nonresponsive bid, even if the government could obtain a 
lower price by accepting the correct bid. Basic Marine, 
- Inc., B-215236, June 5, 1984, 84-1 CPD 11 603; Mechanical 
Mirror Works, Inc., B-210750.2, Oct. 20, 1983, 83-2 CPD 
II 467. 

Therefore, since Kurz's intent to supply items 
manufactured by a small business concern was not clearly 
ascertainable from the face of the bid, the contracting 
officer properly rejected the bid as nonresponsive. 

Kurz also protests the agency's refusal to extend the 
bid opening date after issuing the amendment as provided 
for by FAR, 48 C.F.R. fi 14.208. This section provides 
for the extension of the bid opening date to allow all 
prospective bidders time to consider the information 
contained in an amendment before submitting or modifying 
their bids. Kurz argues that the failure to extend the bid 
opening was particularly unfair to it because it was the 
only bidder whose bid had already been dispatched prior 
to its receipt of the amendment. 

First, we note that this argument is untimely under 
our Bid Protest Regulations, 4 C.F.R. S 21.2(a)(l) (1985), 
since it involves an alleged impropriety in a solicitation 
which was not protested prior to bid opening. In any 
event, the determination by an agency whether or not to 
extend the period remaining until bid opening as provided 
by FAR, 48 C.F.R. 5 14.208, is a matter to be determined on 
a case-by-case basis. Thus, the protester's enumeration of 
other solicitations in which bid openings were extended 
upon the issuance of an amendment is not dispositive of 
the question of whether an extension should have been made 
in this instance. 

In determining whether contracting officials acted 
reasonably and allowed bidders sufficient time to consider 
an amendment, we have considered a number of factors: 

1 .  the length of time allowed for 
considerationof the amendment and 
submission of a bid; 

2. the proximity of the bidder to the 
procuring activity; 

3. the significance and complexity of the 
amendment; 
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4. t h e  d e g r e e  t o  w h i c h  any  r e q u i r e m e n t  was 
imposed by  t h e  amendment was a s u r p r i s e  
to  t h e  protester:  

5. w h e t h e r  t h e  protester had r e q u e s t e d  a n  
e x t e n s i o n  prior t o  c l o s i n g  d a t e ;  and 

6. w h e t h e r  o t h e r  b i d d e r s  s u b m i t t e d  l a t e  
b i d s  o r  compla ined  o f  i n s u f f i c i e n t  t i m e  
i n  which t o  c o n s i d e r  t h e  amendment. 

- S e e  Tom Walsh and Associates, 6 3  Comp. Gen. 175  ( 1 9 8 4 ) ,  
84-1 CPD 1 78,  and t h e  cases cited t h e r e i n .  

Here, t h e  sole s u b j e c t  o f  t h e  amendment was a 
c l a r i f i c a t i o n  of t h e  Small  B u s i n e s s  Concern  R e p r e s e n t a t i o n  
c l a u s e  and  was n o t  r e g a r d e d  by TROSCOM as material ,  as  
e v i d e n c e d  by t h e  f a c t  t h a t  K u r z ' s  b i d  was n o t  rejected f o r  
i ts  f a i l u r e  t o  acknowledge  receipt o f  t h e  amendment, b u t  
b e c a u s e  o f  t h e  e n t r y  i t  made i n  t h e  Small B u s i n e s s  Concern  
R e p r e s e n t a t i o n  c l a u s e .  I f  a bidder  wi shed  t o  modi fy  i t s  
b i d  i n  l i g h t  o f  t h i s  c l a r i f y i n g  amendment, i t  need  o n l y  
have  d e s i g n a t e d  a c h a n g e  i n  which  box s h o u l d  be check-  
marked i n  t h e  l a t t e r  p o r t i o n  of t h e  S m a l l  B u s i n e s s  Concern 
R e p r e s e n t a t i o n  c l a u s e .  Kurz a r g u e s  t h a t  s i n c e  i t  had 
a l r e a d y  s u b m i t t e d  i t s  b id ,  s u c h  a m o d i f i c a t i o n  would have  
r e q u i r e d  i t  t o  r e t r i e v e  t h e  b i d  f rom t h e  Army, p h y s i c a l l y  
correct i t ,  and t h e n  r e t u r n  it t o  TROSCOM w i t h i n  
4.5 b u s i n e s s  d a y s .  Kurz a r g u e s  t h a t  s u c h  a b u r d e n  is 
u n f a i r  t o  i t .  T h i s  a s s e r t i o n ,  however ,  is f a c t u a l l y  
i n c o r r e c t .  The amendment p r o v i d e d  t h a t :  

" I f  by v i r t u e  o f  t h i s  amendment you d e s i r e  
t o  c h a n g e  a n  o f f e r  a l r e a d y  s u b m i t t e d ,  s u c h  
change  may b e  made by telegram or l e t t e r ,  
p r o v i d e d  each telegram or  l e t t e r  makes 
r e f e r e n c e  to  t h e  s o l i c i t a t i o n  and t h e  
amendment, and  i s  r e c e i v e d  pr ior  t o  t h e  
o p e n i n g  h o u r  and  da t e  s p e c i f i e d . "  (Emphas i s  
added . ) 
Kurz r e c e i v e d  t h e  amendment almost 5 b u s i n e s s  d a y s  

b e f o r e  b i d s  were t o  b e  opened .  I t  d i d  n o t  react t o  t h e  
amendment prior t o  b i d  o p e n i n g  b e c a u s e  i t s  c o n t r a c t  
a d m i n i s t r a t o r  was o u t  o f  town and t h e  company had n o t  
a r r a n g e d  for  any  o ther  employee  t o  ac t  i n  h i s  a b s e n c e .  
T h i s  is  a c i r c u m s t a n c e  f o r  w h i c h  t h e  Army s h o u l d  n o t  be 
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h e l d  r e s p o n s i b l e  a n d ,  i n  t h e  a b s e n c e  o f  any  i n d i c a t i o n  t h a t  
almost 5 b u s i n e s s  d a y s  was n o t  a d e q u a t e  time i n  which to  
c o n s i d e r  t h e  c l a r i f y i n g  amendment and t o  mod i fy  t h e  b i d  by 
telegram, i f  n e c e s s a r y ,  w e  c o n c l u d e  t h a t  TROSCOM's d e c i s i o n  
n o t  t o  e x t e n d  t h e  b i d  o p e n i n g  d a t e  was r e a s o n a b l e .  

F i n a l l y ,  Kurz c o n t e n d s  t h a t  i t  s h o u l d  b e  e n t i t l e d  t o  
r e l y  o n  i t s  p a s t  c o n d u c t  c o n c e r n i n g  t h e  proper manner i n  
which t o  complete t h e  Small  B u s i n e s s  Concern  R e p r e s e n t a t i o n  
c l a u s e .  K u r z  a l leges  t h a t  i t  was awarded two prior 
c o n t r a c t s  desp i t e  mark ing  t h e  " n o t  a l l  s u p p l i e s "  box i n  t h e  
Small B u s i n e s s  Concern  R e p r e s e n t a t i o n  clause.  Thus ,  Kurz 
a r g u e s  t h a t  s i n c e  t h e  Small B u s i n e s s  Concern  R e p r e s e n t a t i o n  
c l a u s e  is ambiguous ,  t h e s e  p a s t  c o n t r a c t  awards  l e d  i t  t o  
r e l y  o n  i t s  pas t  d e a l i n g s  as b e i n g  correct,  and  t h a t  i t  
s h o u l d  b e  e n t i t l e d  t o  r e l y  o n  these p a s t  d e a l i n g s  i n  
s u b s e q u e n t  b ids .  

T h i s  a rgumen t  is  w i t h o u t  merit. W e  have  s p e c i f i c a l l y  
h e l d  t h a t  p r ior  improper c o n t r a c t  a c t i o n s  do n o t  p r e v e n t  
a n  agency  f rom a p p l y i n g  correct p r o c e d u r e s  i n  l a t e r  
p r o c u r e m e n t s .  F r y  Communica t ions ,  I n c . ,  62 Comp. Gen. 164 
( 1 9 8 3 ) ,  83-1 CPD 11 109. T h e r e f o r e ,  t h e  a g e n c y ' s  d e c i s i o n  
to  f o l l o w  t h e  proper p r o c e d u r e  i n  t h i s  case p r e s e n t s  no  
g r o u n d s  f o r  protest .  

The p r o t e s t  is d i s m i s s e d .  : M. S t r o n g  
Deputy Associate 

G e n e r a l  C o u n s e l  
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