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D IO EST: 

1 .  I n  the absence 0 5  any law or reyula t ion  
ind ica t ing  a cont ra ry  pol icy ,  u r i res t r ic tea  
conrgetition on a l l  government con t r ac t s  
between commercial concerns and nonprofi t  
educat ional  i n s t i t u t i o n s  is requirea oy 
t h e  s t d i t u t e s  yoverniny f e d e r a l  
pr  ocur elne ti  t . 

2. A n  ayency is responsiole  f o r  determining 
i t s  minimum needs  ana tne  b e s t  way of 
accominoaating those needs, and w e  w i l l  not 
ques t ion  t h a t  deterinination absent a c l e a r  
snowinj t h a t  i t  is  unreasonaole. Once an 
ayency e s t a b l i s h e s  zrima f a c i e  support  for 
i t s  p o s i t i o n ,  t h e  burden shifts t o  t n e  
p r o t e s t e r  t o  show sucn determination is 
c l e a r l y  unreasonaole. Tne p r o t e s t e r  hds 
n o t  c a r r i e d  i t s  Durden here.  

3 .  An a l l e g a t i o n  of d c o n f l i c t  of i n t e r e s t  i s  
deniea wnere t h e  recora conta ins  no evi-  
aence t h a t  physicians,  employees of botn 
t h e  cont rac t ing  agency and proposeu 
awaraee, Would improperly r e f e r  t h e  
ayency's p a t i e n t s  t o  the  awaraee. 

P r e s c o t t ' s  o r t h o t i c s  & P r o s t n e t i c s  ( 2 r e s c o t t )  p r o t e s t s  
the  proposea award of a c o n t r a c t  f o r  p r o s t n e t i c  s e rv i ces  by 
tne  Veterans Administration (VA) t o  tne University or Texas 
Health Science Center P r o s t h e t i c s  Departlnent. 

We dismiss t h e  p r o t e s t .  

The VA proposes t o  award tne  U n i v e r s i t y  of Texas,  a 
tax-supporceu i n s t i t u t i o n ,  a requirements con t r ac t  for 
p r o s t h e t i c  s e rv i ces .  A t  the time of t n i s  p r o t e s t ,  the  Vli 
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had r e q u i r e m e n t s  c o n t r a c t s  w i t h  f o u r  p r i v a t e  f i r m s  c n a t  
p r o v i d e  t h e  same s e r v i c e s  ds t h e  proposed awardee. 
a r g u e s  t ha t  t h e  U n i v e r s i t y  o f  T e x a s ,  as a n  i n s t i t u t i o n  
r e c e i v i n g  d s u b s t a n t i a l  aiiiount of money from s t a t e  a n a  
f e d e r a l  t d x  r * v e n u e s ,  h a s  a d i s t i n c t  a u v a n t a g e  o v e r  t h e  
o ther  c o n t r a c t o r s .  

Prescott  

I n  t n e  a b s e n c e  of a n y  law or  r e g u l a t i o n  i n d i c a t i n y  a 
c o n t r a r y  policy, u n r e s t r i c t e u  c o m p e t i t i o n  on a l l  governrr ient  
c o n t r a c t s  b e t w e e n  commercial c o n c e r n s  a n a  n o n p r o f i t  e a u c a -  
t i o n a l  i n s t i t u t i o n s  is r e q u i r e d  by t h e  s t d t u t e s  g o v e r n i n g  
f e u e r a l  p r o c u r e m e n t .  E.1.L. I n s t r u m e n t s ,  I n c . ,  54  Cornp. 
Gen. 4 d b  ( 1 9 7 4 ) ,  74-2 C . P . D .  11 3 3 9 .  F u r t h e r ,  a l t h o u g h  cer- 
t a i n  avJaraees may e n j o y  c o m p e t i t i v e  a d v a n t a g e s  as a r e s u l t  
of t eaera i ,  s t a t e ,  or l oca l  progra i r i s ,  t h e  gove run ien t  is  n o t  
r e y u i r e u  t o  e l i m i n a t e  t h e s e  a d v a n t a g e s  u n l e s s  t h e y  are  t h e  
r e s u l t  of u n r d i r  goverr imei i t  a c t i o n .  - see I n o u s t r i a l  D e s i y n  
Labora tor ies ,  I n c . ,  8 -215162,  O c t .  1 6 ,  1 9 8 4 ,  84-2 C.2.b. 
11 4 1 4 .  We a re  u n a w a r e  or a n y  f ede ra l  p rocuremen t :  s t a t u t e  o r  
r e g u l a t i o n  t n a t  p r o h i b i t s  a t a x - s u p p o r t e a  u n i v e r s i t y  frorn 
coi l ipe t iny  w i t n  2 r i v a t e  f icrns. P i o r e o v e r ,  there is n o  
i n u i c a t i o n  t h a t  the  award t o  t h e  u n i v e r s i t y  was c a u s e d  by 
u n f a i r  goverr i l i tent  a c t i o n .  

P r e s c o t t  a l s o  d r g u e s  t h a t  t h e  f o u r  t'iriTts c u r r e n t i y  
h o l a i n g  r e y u i r e i n e r i t s  c o n t r a c t s  w i t n  t h e  VA a d e q u a t e l y  meet 
the n e e d s  of t n e  loca l  conlinunity.  T h i s  p r o t e s t  b a s i s  is 
aisraissea. Merely b e c a u s e  f o u r  firins c u r r e n t l y  p r o v i d e  t h e  
l o c a l  c o r m u n i t y  w i t n  prosthetic s e r v i c e s  is n o t  a v d l i u  
y r o u n d  for  p ro te s t .  An a g e n c y  h a s  t n e  r e s p o n s i b i l i t y  t o  
d e t e r m i n e  i t s  minimum n e e a s  a n d  t n e  b e s t  w a y  of accorrimocrat- 
i n g  those n e e d s ,  arid w e  w i l l  n o t  q u e s t i o n  t h a t  a e t e r m i n a t i o n  
a b s e n t  a c lear  s h o w i n g  t n a t  i t  is u n r e a s o n a b l e .  Log i s t i ca l  
b u p p o r t ,  I n c . ,  B-215724, J u n e  1 7 ,  1Yb2, 82-1 C.P.D. 11 549.  
The i n r t l a l  DUrden is o n  t h e  p r o c u r i n g  a y e n c y  t o  e s t a b i i s n  
prima f d c i e  s u p g o r t  for i t s  minimum n e e d s .  Once estaD- 
l i s h e u ,  t n e  b u r a e n  s h i f t s  t o  t n e  p r o t e s t e r  t o  snow t n a t  s u c h  
a e t e r m i n a t i o n  i s  c lear ly  u n r e a s o n a b l e .  T h e  T r a n e  Company, 
6-21b449,  mar. 1 3 ,  1 ~ 8 5 ,  03 -1  C.P.D. 71 3uo. !iere, t n e  VA 
u e c i c l e u  t ha t  i t s  p a t i e n t s  n e e d e d  a n o t h e r  p r o v i a e r  of 
prostnet lcs .  P r f 3 S C O t t  h a s  n o t  snown t n d t  t h e  VA's cleteral- 
n a t i o n  t o  award a n o t h e r  r e q u i r e m e n t s  c o n t r a c t  was p r im 
fac i e  u n r e a s o n a b l e ,  b u t  o n l y  t h a t  i t  d i s a g r e e u  w i t h  t h e  
d e t e r i n i n t t t i O n .  I n  l i y h t  of these c i r c u m s t a n c e s ,  t h e r e  1s 
no redson t o  o v e r r u l e  t n e  a y e n c y ' s  d e c i s i o n .  

P r e s c o t t ' s  f i n a l  c o n t e n t i o n  i s  t n a t  a c o n f l i c t  of 
i n t e r e s t  e x i s t s  o e c a u s e  VA p h y s i c i a n s  a r e  a l so  o n  t n e  
u n i v e r s i t y ' s  s t a t f .  P re sco t t  a r g u e s  t n a t  this s i t u a t i o n  
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w i l l  lead t o  a g e n c y  i m y S i C i a n S  r e f e r r i n g  p a t i e n t s  n e e d i n g  
p r o s t h e t i c  s e r v i c e s  t o  t n e  m i v e r s i t y .  T n e  VA r e s p o n d s  t h a t  
It s t r i c t l y  e n f o r c e s  i ts  r u l e s  aria r e g u l a t i o n s  a a d r e s s i n g  
c o n f l i c t s  of i n t e r e s t .  

I t  is w e l l  s e t t l ed  t h a t  a protester  h a s  t h e  b u r d e n  of 
p r o v i n g  i t s  cdse. i q a t i o n a l  S e r v i c e s  Corp. , b-2OS629, 
J u l y  26, 1 4 8 2 ,  82-1 C .P .D .  11 7 6 .  i*loreover ,  a protester h a s  
n o t  met i t s  o u r d e n  of proof w n e r e  t h e  a l l e y a t i o n  ot c o n f l i c t  
of i n t e r e s t  i s  based s o l e l y  o n  t h e  p ro tes te r ' s  s p e c u l a t i v e  
s t a t e m e n t s .  L o u i s  b e r g e r  & ASSOC., I n c . ,  B-2CrUSU2, Nar. 1 ,  
1 9 8 3 ,  83-1 C.P.O.  li 1 9 5 .  Here, tnere is n o  e v i d e n c e  t h a t  
p h y s i c i a n s  d t  t h e  Vk w i l l  o n l y  re fe r  p a t i e n t s  t o  t h e  
u n i v e r s i t y .  Prescot t  h a s  s i m p l y  shown t h a t  t h e  p o s s i b i l i t y  
ot cor l f l ic t  of i n t e r e s t  e x i s t s .  

Tne p r o t e s t  is ctisxissed. 

t r o n g  
Depu ty  Associate G e n e t d l  

C o u n s e l  




