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1 .  An o f f e r o r  may b e  e l i m i n a t e d  f rom c o n s i d e r a t i o n  
f o r  award a f t e r  t h e  s u b m i s s i o n  o f  a best and f i n a l  
o f f e r  where t h e  a g e n c y  d e t e r m i n e s  t h a t  t h e  b e s t  
and f i n a l  o f f e r  is t e c h n i c a l l y  u n a c c e p t a b l e .  

2. D i s c u s s i o n s  be tween a n  agency  and a n  o f f e r o r  are 
m e a n i n g f u l  where t h e  o f f e r o r  is made aware o f  
d e f i c i e n c i e s  i n  i ts proposal ,  e v e n  though  t h e  
a g e n c y  m e r e l y  i n d i c a t e s  t h a t  c e r t a i n  a s p e c t s  o f  a 
proposal are u n d e s i r a b l e  and  n o t  t h a t  t h e y  con- 
s t i t u t e  g r o u n d s  f o r  r e j e c t i n g  t h e  proposal i f  n o t  
c o r r e c t e d .  

3 .  When a n  o f f e r o r  c o n c e d e s  t h a t  p r o p o s e d  equ ipmen t  
has  m a l f u n c t i o n e d  d u r i n g  d e m o n s t r a t i o n s  i n t e n d e d  
to  show i ts  o p e r a t i o n a l  c a p a b i l i t y ,  and  t h e  agency  
h a s  s t r e s s e d  t h r o u g h o u t  t h e  p r o c u r e m e n t  t h a t  i t  
requires a r e l i ab le  s y s t e m ,  t h e  o f f e r o r  s h o u l d  
r e a l i z e  t h a t  t h e  m a l f u n c t i o n s  are s e r i o u s .  GAO 
t h e r e f o r e  w i l l  d e n y  a protest  a l l e g i n g  t h a t  t h e  
agency  d i d  n o t  c o n d u c t  m e a n i n g f u l  d i s c u s s i o n s  
b e c a u s e  it d i d  n o t  s p e c i f i c a l l y  a d v i s e  t h e  o f f e r o r  
t h a t  i t s  proposal m i g h t  be rejected d u e  to  the 
m a l f u n c t i o n s  . 
E a s t e r n  Computers ,  I n c .  and Compucorp, Irk. protest  t h e  

r e j e c t i o n ,  a f t e r  b e s t  and f i n a l  o f f e r s ,  o f  proposals submi t -  
ted i n  r e s p o n s e  t o  r e q u e s t  f o r  proposals (RFP) N o .  53-24-  
4-PG, i s s u e d  by  t h e  U n i t e d  S t a t e s  I n f o r m a t i o n  Agency 
(USIA). The agency  s o u g h t  a m u l t i l i n g u a l  word and d a t a  pro- 
c e s s i n g  s y s t e m  t o  be u s e d  by t h e  Voice o f  America f o r  crea- 
t i o n  and d i s t r i b u t i o n  o f  r a d i o  b r o a d c a s t  scr ipts .  

T h e  p r i m a r y  bas i s  of b o t h  protests is  t h a t  U S I A  f a i l e d  
t o  c o n d u c t  m e a n i n g f u l  d i s c u s s i o n s .  

W e  d e n y  t h e  protests .  
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Background  

I n  a s o l i c i t a t i o n  i s s u e d  o n  March 23 ,  1 9 8 4 ,  U S I A  
r e q u e s t e d  proposals f o r  t h e  lease a n d / o r  p u r c h a s e  o f  a word 
and  da t a  p r o c e s s i n g  s y s t e m  t h a t  u l t i m a t e l y  w i l l  i n c o r p o r a t e  
42 d i f f e r e n t  l a n g u a g e s .  The  s y s t e m  is i n t e n d e d  t o  a i d  b o t h  
E n g l i s h  a n d  f o r e i g n  l a n g u a g e  broadcasters  employed  b y  t h e  
Voice o f  America's i n t e r n a t i o n a l  rad io  n e t w o r k  i n  t h e  
p r e p a r a t i o n  of d a i l y  programs. T h e  Voice o f  America s t a f f  
w i l l  u s e  t h e  s y s t e m  to  create s c r i p t s  f o r  broadcast, t o  
d i s t r i b u t e  scr ipts  p r o d u c e d  i n  E n g l i s h  t h r o u g h o u t  t h e  Voice 
o f  America r ad io  n e t w o r k ,  a n d  to  m a i n t a i n  c o r r e s p o n d e n t  
reports ,  r e f e r e n c e  f i l e s ,  and  o the r  i n f o r m a t i o n .  

The  s o l i c i t a t i o n  r e q u i r e d  o f f e r o r s  t o  propose a s y s t e m  
t h a t  w o u l d  create  a n d  d i s p l a y  t e x t  i n  15 l a n g u a g e s ,  i n c l u d -  
i n g  l a n g u a g e s  u s i n g  t h e  Arabic ,  C y r i l l i c ,  a n d  L a t i n  alpha- 
be t s .  The  U S I A  i n t e n d s  t o  e x p a n d  t h e  s y s t e m  t o  accommodate 
a n  a d d i t i o n a l  27 l a n g u a g e s ,  many w i t h  u n i q u e  a lphabets ,  a n d  
g a v e  o f f e r o r s  c r e d i t  d u r i n g  proposal e v a l u a t i o n  f o r  each 
a d d i t i o n a l  l a n g u a g e .  

F o l l o w i n g  s u b m i s s i o n  o f  i n i t i a l  proposals  o n  J u l y  23, 
1 9 8 4 ,  t h e  U S I A  requested b o t h  E a s t e r n  C o m p u t e r s  a n d  
Compucorp,  a l o n g  w i t h  o the r  o f f e r o r s ,  t o  p a r t i c i p a t e  i n  a 
two-phase O p e r a t i o n a l  C a p a b i l i t y  D e m o n s t r a t i o n  o f  t h e i r  pro- 
p o s e d  s y s t e m s .  The  d e m o n s t r a t i o n  was i n t e n d e d  t o  p r o v i d e  a 
f i r s t - h a n d  c o n f i r m a t i o n  t h a t  each proposal s a t i s f i e d  t h e  
ininimum r e q u i r e m e n t s  s e t  f o r t h  i n  t h e  s o l i c i t a t i o n  a n d  to  
ass is t  i n  t h e  e v a l u a t i o n  of t h e  proposals.  D u r i n g  t h e  f i r s t  
phase of t h e  d e m o n s t r a t i o n ,  w h i c h  l as ted  f o r  2 d a y s ,  e a c h  
o f f e r o r  t r a i n e d  U S I A  s t a f f  i n  t h e  u s e  o f  i t s  s y s t e m ,  per- 
formed a w r i t i n g  a n d  e d i t i n g  s i m u l a t i o n ,  b r i e f e d  t h e  e v a l u a -  
t i o n  team o n  v a r i o u s  aspects o f  t h e  s y s t e m ,  a n d  d e m o n s t r a t e d  
c e n t r a l  s c r i p t  r e t r i e v a l ,  t h e  broadcast c o n t e n t s  s o f t w a r e ,  
a n d  o the r  c a p a b i l i t i e s  o f  t h e  s y s t e m .  D u r i n g  t h e  s e c o n d  
phase of t h e  d e m o n s t r a t i o n ,  Voice o f  America f o r e i g n  
l a n g u a g e  b r o a d c a s t  s t a f f  members d e t e r m i n e d  t h e  q u a l i t y  o f  
each s y s t e m ' s  t e x t  e d i t i n g  a n d  character  s e t  c a p a b i l i t i e s  
f o r  a l l  m a n d a t o r y  a n d  o p t i o n a l  l a n g u a g e s .  

F o l l o w i n g  t h e  d e m o n s t r a t i o n s  a n d  d i s c u s s i o n s  w i t h  each 
o f f e r o r ,  t h e  a g e n c y  requested best a n d  f i n a l  o f f e r s ,  w h i c h  
were s u b m i t t e d  o n  F e b r u a r y  13,  1985.  On F e b r u a r y  21, t h e  
USIA i n f o r m e d  E a s t e r n  C o m p u t e r s  a n d  Compucorp t h a t  t h e i r  
proposals h a d  b e e n  d e t e r m i n e d  t o  be no  l o n g e r  w i t h i n  t h e  
" t e c h n i c a l l y  a c c e p t a b l e  c o m p e t i t i v e  r a n g e "  and  would  no  
l o n g e r  b e  c o n s i d e r e d  for award. 
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Eastern Computer's P r o t e s t  

Eastern Computers contends t h a t  the s o l i c i t a t i o n  
provis ions do not support  the r e j e c t i o n  of i t s  proposal f o r  
severa l  reasons. F i r s t ,  t h e  p r o t e s t e r  maintains t h a t  the 
USIA f a i l e d  t o  s e t  f o r t h  the c r i t e r i a  on which proposals 
where t o  be evaluated. The RFP s t a t e d  t h a t  award would be 
made t o  the responsible  o f f e r o r  whose proposal met the 
mandatory requirements l i s t ed  i n  t h e  RFP and was determined 
t o  be most advantageous t o  the government, " p r i c e  and o ther  
f a c t o r s  considered." Eastern Computers contends t h a t  USIA 
d i d  not de f ine  the term "o ther  fac tors . "  

We f i n d ,  however, t h a t  following the general  reference 
t o  "other  f a c t o r s , "  the RFP l i s t e d  the f a c t o r s  t h a t  would be 
considered and f o r  which po in t s  would be awarded. These 
were c o s t ,  t echnica l  f e a t u r e s ,  and opt iona l  languages 
included i n  the proposal. "Technical f ea tu re s"  were divided 
i n t o  8 subfea tures ,  including product iv i ty ,  ease of 
opera t ion ,  and system r e l i a b i l i t y ,  d iagnos t ics  and 
maintenance. Each of these was described i n  d e t a i l  and 
assigned a number of poss ib l e  po in t s  t o  be awarded. 
Clear ly ,  the term "o ther  f a c t o r s "  r e f e r s  t o  those technical  
f ea tu re s  and op t iona l  languages described i n  the  
s o l i c i t a t i o n .  - See Lockheed Corp., B-199741.2, J u l y  31, 
1981, 81-2 CPD 11 71. 

Eastern Computers a l s o  contends t h a t  t h e  USIA f a i l e d  t o  
inform o f f e r o r s  i n  t h e  RFP t h a t  d competit ive range would be 
es tab l i shed  to  q u a l i f y  o f f e r o r s  f o r  f u r t h e r  d i scuss ions  
and/or cont rac t  award, and t h a t  the RFP d i d  not def ine the 
term " t echn ica l ly  acceptable  competit ive range." 

When an  agency acqui res  goods o r  s e rv i ces  by means of 
negot ia t ion ,  the  Federal  Procurement Regulations ( F P R )  
genera l ly  r equ i r e  the agency t o  conduct wr i t ten  o r  o r a l  
d i scuss ions  w i t h  a l l  responsible  o f f e r o r s  w i t h i n  a competi- 
t i v e  range before  awarding a con t r ac t .  41 C.F.R.  S 1-3.805- 
l ( a )  (1984).1/ The competit ive r a n g e  c o n s i s t s  of those 
o f f e r s  t h a t  e i t h e r  a r e  acceptable  under the terms of the 
s o l i c i t d t i o n ' s  evaluat ion c r i t e r i a  or  a r e  reasonably 
suscep t ib l e  t o  being made acceptable  through discussions.  
Self-Powered Light ing,  L t d . ,  59 Comp. Gen. 298, 303 (1980), 
80-1 CPD (I 195. Here, the RFP advised t h a t  proposals,  " t o  

~~ ~ ~~ 

1 /  Tne Federal Procurement Regulations a re  appl icable  t o  
t h i s  procurement because the RFP was issued on March 23, 
1984, before the A p r i l  1 e f f e c t i v e  d a t e  of the Federal 
Acquisit ion Regulation, 48 C . F . R .  Chapter 1 (1984). 
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be a c c e p t a b l e  and e l i g i b l e  f o r  e v a l u a t i o n , ' '  m u s t  comply w i t h  
t h e  s o l i c i t a t i o n ' s  i n s t r u c t i o n s  and meet t h e  mandatory  
r e q u i r e m e n t s  l i s t e d  i n  two s e c t i o n s  of  t h e  RFP. Even though 
t h e  RFP d i d  n o t  d e f i n e  a t e c h n i c a l l y  acceptable c o m p e t i t i v e  
r a n g e ,  w e  b e l i e v e  t h a t  it a d e q u a t e l y  a d v i s e d  o f f e r o r s  o f  t h e  
r e q u i r e m e n t s  f o r  a proposal t o  be acceptable f o r  f u r t h e r  
d i s c u s s i o n s  and /o r  c o n t r a c t  award. See S y s t e c ,  I n c . ,  
8-205107, May 28, 1982, 82-1 CPD IJ 502. 

E a s t e r n  C o m p u t e r s  f u r t h e r  c o n t e n d s  t h a t  i t  was n o t  t o l d  
t h a t  o f f e r o r s  t h a t  had passed t h e  o p e r a t i o n a l  c a p a b i l i t y  
d e m o n s t r a t i o n  c o u l d  s u b s e q u e n t l y  be  d i s q u a l i f i e d .  The pro- 
tes ter  s t a t e s  t h a t  i n  t h e  u s u a l  case,  o f f e r o r s  t h a t  are 
a s k e d  t o  s u b m i t  a best  and f i n a l  o f f e r  have  a l r e a d y  been  
judged  t e c h n i c a l l y  acceptable,  and t h e i r  b e s t  and f i n a l  
o f f e r s  a re  e v a l u a t e d  on  pr ice  o n l y .  

T h e  record does n o t  e s t a b l i s h  t h a t  as a r e s u l t  o f  t h e  
d e m o n s t r a t i o n s ,  t h e  U S I A  c o n s i d e r e d  t h e  E a s t e r n  Computers 
proposal t o  be t e c h n i c a l l y  a c c e p t a b l e .  Fo l lowing  t h e  f i r s t  
phase of t h e  d e m o n s t r a t i o n ,  t h e  U S I A  b e l i e v e d  t h a t  t h e  
s y s t e m  o f f e r e d  by E a s t e r n  Computers  d i d  n o t  meet c e r t a i n  
mandatory  r e q u i r e m e n t s ;  however i t  d i d  n o t  re ject  E a s t e r n  
Computers '  o f f e r  a t  t h a t  time b e c a u s e  t h e  agency  c o n s i d e r e d  
it to  have t h e  p o t e n t i a l  t o  become acceptable and 
c o m p e t i t i v e .  A f t e r  t h e  s e c o n d  phase o f  t h e  d e m o n s t r a t i o n ,  
t h e  U S I A  p r o v i d e d  t h e  f i r m  w i t h  a w r i t t e n  l i s t  o f  t e c h n i c a l  
c o n c e r n s  a b o u t  t h e  p r o p o s e d  s y s t e m ;  i t  a l so  d i scussed  
these items d u r i n g  a m e e t i n g  w i t h  E a s t e r n  Computers  on  

' J a n u a r y  25. Among t h e  t e c h n i c a l  c o n c e r n s  l i s t e d  by t h e  USIA 
were a n  " e x t r e m e l y  u n d e s i r a b l e ' '  t e x t  e d i t i n g  s o f t w a r e  and 
o p e r a t i o n  o f  t h i s  s o f t w a r e  o n  a c e n t r a l  min icompute r ,  r a t h e r  
t h a n  on  i n d i v i d u a l  w o r k s t a t i o n s .  

I n  a d d i t i o n ,  E a s t e r n  Computers  a t  f i r s t  had been  u n a b l e  
to d e m o n s t r a t e  communica t ions  between E n g l i s h  and f o r e i g n  
l a n g u a g e  w o r k s t a t i o n s  b e c a u s e  of t h e  l a t e  a r r i v a l  o f  
n e c e s s a r y  software. A s econd  ope ra t iona l  c a p a b i l i t y  
d e m o n s t r a t i o n  was schedu led  f o r  t h i s  p u r p o s e .  A t  t h i s ,  
E a s t e r n  Computers s o u g h t  t o  d e m o n s t r a t e  new t e x t  e d i t i n g  
s o f t w a r e ,  as w e l l  a s  software t o  p r o v i d e  communica t ions  
be tween E n g l i s h  and f o r e i g n  l a n g u a g e  w o r k s t a t i o n s .  T h e  t e x t  
e d i t i n g  s o f t w a r e  c o u l d  n o t  be f u l l y  e v a l u a t e d  because 
E a s t e r n  Computers'  r e p r e s e n t a t i v e s  had no ope ra to r ' s  manual 
or  o t h e r  n e c e s s a r y  i n f o r m a t i o n .  T h e  f i r m  was u n a b l e  t o  
e x p l a i n  how t h e  new s o f t w a r e  would be i n t e g r a t e d  w i t h  
o t h e r  aspects of t h e  s y s t e m .  A l s o ,  t h e  software f o r  
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communications between English and the foreign language 
workstations required communication through the central 
minicomputer. 

On February 2 0 ,  after reviewing Eastern Computers' best 
and final offer, the USIA concluded that the proposed system 
did not successfully integrate the minicomputer, the 
individual workstations and the local area network; that the 
offeror had not established its capability to accomplish the 
integration; and that, therefore, the Eastern Computers 
proposal did not meet the mandatory message and data 
exchange requirements of the RFP. 

As indicated above, the USIA was not required to deter- 
mine that the Eastern Computers' initial proposal was tech- 
nically acceptable before including it in the competitive 
range; it could also have included it if there was a reason- 
able chance that it would become acceptable. However, a 
proposal that has not been made technically acceptable after 
discussions may properly be rejected after best and final 
offers. Lanier Business Products of Western Maryland, Inc., 
B-214468 ,  July 2 3 ,  1 9 8 4 ,  84 -2  CPD 11 8 5 .  Technically unac- 
.ceptable proposals may not be considered for an award 
irrespective of their proposed prices., The Management and 
Technical Service Co., a subsidiary of ,General Electric Co., 
8 - 2 0 9 5 1 3 ,  Dec. 2 3 ,  1 9 8 2 ,  82 -2  CPD 11 571 at 1 7 .  We find that 
in this case, the USIA properly eliminated the Eastern 
Computers proposal from consideration for award after best 
and tinal offers, since it was not technically acceptable at 
that time, 

Finally, Eastern Computers contends that, although the 
USIA's bdSlS for rejecting its proposal was readily apparent 
during the first phase of the operational capability demon- 
stration, during the entire evaluation process the agency 
never informed it that its proposal was not technically 
acceptable. According to the protester, deficiencies 
pointed out by the USIA were merely characterized as being 
undesirable. To have conducted meaningful discussions, 
Eastern Computers believes that the USIA was required to 
describe the deficiencies as significant flaws requiring 
correction, and to have done so at the completion of the 
first demonstration, 

As discussed above, agencies generally must conduct 
written or oral discussions with all responsible offerors 
within a competitive range. This requirement can be 
satisfied only when discussions are meaningful, 
Consulting Services, B-214011 ,  May 29 ,  1 9 8 4 ,  84-  
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which means that negotiators should be as specific as 
practical considerations will permit. Tracor Marine Inc., 
8-207285, June 6, 1983, 83-1 CPD 11 604; 52 Comp. Gen. 466 
(1973). -The degree of-specificity required in-conducting 
discussions is not constant, however, and is primarily a 
matter for the procuring agency to determine. Broomall 
Industries, Inc., B-193166, June 28, 1979, 79-1 CPD 11 467. 

The requirement for meaningful discussions dictates 
only that the agency proceed in a manner that alerts 
offerors to perceived weaknesses in their proposals. Agency 
statements made during discussions that lead offerors into 
particular areas of their proposals are sufficient to put 
them on notice that their proposals may be technically 
unacceptable in those areas. CRC Systems, Inc., B-207847, 
May 2, 1983, 83-1 CPD 11 462. The procuring agency then must 
afford all offerors a reasonable opportunity to revise their 
proposals to satisfy the requirements of the solicitation. 
- See 41 C.F.R. S 1-3.805-1(b). 

tion of the deficiencies in the Eastern Computers proposal 
as undesirable was sufficient to make the discussions 
meaningful. Eastern Computers' protest is therefore denied. 

In this case, we believe that the USIA's characteriza- 

ComDucorD's Protest 

Compucorp also contends that the USIA failed to conduct 
meaningful discussions after its initial proposal was 
included within the competitive range. 

The record indicates that Compucorp's offer was rejec- 
ted because of the USIA's concern over the reliability of 
its hardware and software. Compucorp has provided an 
interim word processing system for the Voice of America cen- 
tral news department that will be replaced by the system 
acquired in this procurement. The USIA states that the com- 
ponents of the interim system that Compucorp included in 
its proposal have had substantial reliability problems and 
that during the operational capability demonstration, the 
system offered by Compucorp suffered repeated breakdowns. 
In its best and final offer, Compucorp modified i t 5  proposal 
to include an improved plan for maintenance of its system, 
but did not otherwise address questions of reliability. 

While Compucorp concedes that its equipment 
malfunctioned during both phases of the demonstration, 
it contends that the USIA did not conduct meaningful 
discussions because the firm was not told that the 
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malfunctions of its system during the demonstration were 
considered serious enough to raise questions as to the 
reliability of the proposed system. It contends that the 
problems experienced were minor and that USIA officials 
expressed satisfaction with how quickly the system was 
repaired during the demonstrations. 

On the other hand, the USIA states that during the 
demonstration the technical evaluation team informed 
Compucorp's representatives that the observed hardware and 
software failures raised grave doubts about the company's 
design, manufacturing, and quality control procedures. The 
USIA reports that Compucorp responded by offering to improve 
maintenance practices, and that a large portion of the 2-day 
session was devoted to discussing the defects in Compucorp's 
system and Compucorp's response. Neither party asserts that 
the system malfunctions were discussed at other times, 
although the USIA states that some additional breakdowns 
occurred during the second phase of the demonstration. 

Regardless of the magnitude of these malfunctions, 
clearly Compucorp was awdre that its system exhibited 
defects during both phases of the demonstration. Moreover, 
Compucorp should have realized the significance of these 
breakdowns, as USIA nad stressed through the procurement 
process i t s  requirements for a reliable system. Therefore, 
we conclude that the demonstration of the imperfections in 
Compucorp's equipment during the performance of the two 
phases of the demonstration was sufficient to put it on 
notice of the deficiencies in its proposed system and 
consequently, was sufficient to satisfy the requirements 
for discussions. See Centennial Computer Products, Inc., 
B-212979, Sept. 17,984, 84-2 CPD 11 295. 

consequently, was sufficient to satisfy the requirements 
for discussions. See Centennial Computer Products, Inc., 
B-212979, Sept. 17,984, 84-2 CPD 11 295. 

In any event, we think Compucorp was aware that a 
reliable system had to be offered, and it cannot blame USIA 
officials because its system exhibited defects during the 
2-day session. 

We also deny Compucorp's protest. 

General Counsel 
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