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I .  Protester's inference that alleged 
irregularities in agency conduct of 
negotiations indicate agency's intention 
to avoid awarding a contract to the pro- 
tester is insufficient to establish bad 
faith; in order to establish bad faith, 
the protester must present virtually irre- 
futable evidence that agency officials 
acted with a specific and malicious intent 
to injure the protester. 

2 .  Although in a negotiated procurement award 
may be made on the basis of initial 
proposals under certain circumstances, the 
decision is discretionary; a procuring 
agency is under no obligation to make an 
award on the basis of initial proposals, 
and no offeror has a legal right to insist 
on such an award. 

3 .  Where a contracting officer has referred a 
nonresponsibility determination to the 
Small Business Administration for con- 
sideration under its certificate of com- 
petency procedures because of critical 
need, time pressure, and the belief that 
the low priced initial offeror was 
unlikely to be displaced, withdrawal of 
the referral is proper when, after receipt 
of best and final offers, it becomes 
apparent that the offeror is no longer in 
line for award. 

T. Warehouse Corporation (TWC) protests the decision by 
the Defense Logistics Agency (DLA) not to award TWC a 
contract on the basis of TWC's initial offer under request 
for proposals ( R F P )  No. DLA13H-84-R-8751, issued by the 
Defense Personnel Support Center (DPSC), for cold storage 
warehousing . 



8-2171 1 1  2 

TWC was the low o f f e r o r  based on i n i t i a l  proposals b u t  
was found nonresponsible by the cont rac t ing  o f f i c e r  who 
re fer red  the matter t o  the Small Business Administration 
( S B A )  f o r  cons idera t ion  under the c e r t i f i c a t e  of competency 
(COC) procedures. TWC a l l e g e s  t h a t  when the cont rac t ing  
o f f i c e r  learned t h a t  S B A  planned t o  i ssue  a COC, he.improp- 
e r l y  requested bes t  and Einal o f f e r s  without p r i o r  discus- 
s ions  and withdrew the COC r e f e r r a l ,  t o  circumvent the COC 
procedures and avoid an award t o  TWC. 

We deny the p r o t e s t .  

'tn response t o  the RFP, which was for  a base year p l u s  
2 opt ion years ,  DPSC received an o f f e r  Erom the incumbent, 
United S t a t e s  Cold Storage ( T J S C S ) ,  and two lower o f f e r s  Erom 
TWC, one approximately $ 8 7 0 , 0 0 0  lower, and a n  a l t e r n a t e  
o f f e r ,  contingent on obtaining a Department of Labor (Labor) 
wage determination var iance ,  approximately $1,03O,Or30 lower. 

Because both of T W C ' s  o f f e r s  were s u b s t a n t i a l l y  lower 
than USCS's o f f e r ,  and  s ince  the agency had no previous 
experience w i t h  TWC, the cont rac t ing  o f f i c e r  ordered a pre- 
award survey of TWC o n  August 15, 1994.  On September 6 ,  
the.Defense Contract  Administration Services  Management Area 
( D C A S M A ) ,  Phi lade lphia ,  recommended no award. Because TWC 
had submitted add i t iona l  information t o  DLA i n  the  inter im,  
the cont rac t ing  o f f i c e r  requested DCASMA t o  review the 
information. DCASMA d i d  so  b u t  d i d  not change i t s  recommen- 
da t ion .  T)n 9ctober  1 ,  the cont rac t ing  ofEicer  reEerred the 
matter t o  the SBA under the COC procedures. The cont rac t ing  
o f f i c e r  ofEered the se rv ices  of survey team members to  
accompany SEA on i t s  s i t e  inspec t ion ,  which they d i d  on one 
of the two SBA inspec t ions .  O n  Movember 7 ,  SBA informally 
advised TWC and  the cont rac t ing  o f f i c e r  t h a t  i t  would i ssue  
a COC. I n  response t o  the cont rac t ing  o f f i c e r ' s  s t a t e d  
in t en t ion  to  appeal the COC,  SBA delayed the COC issuance. 

Also, on November 7, the cont rac t inq  ofEicer  reqilested 
best  and  Einal oEfers Erom both o f f e r o r s  by November 1 3 .  
The cont rac t ing  o f f i c e r  s t a t e s  t h a t  he believed t h a t  t h i s  
was appropr ia te  beEore i n i t i a t i n g  a Eormal COC appeal.  9e 
s t a t e d  t o  TWC i n  a n  informal b r i e f ing  t h a t  he f e l t  t h a t  best  
and f i n s 1  o f f e r s  were appropr ia te  s ince  the incumbent 
probably had  not been aware t h a t  there  would  be competition 
under the RFP, and  because of  the p o s s i b i l i t y  of  obtaining a 
lower p r i c e .  The cont rac t ing  o f f i c e r  a l s o  ind ica t e s  t h a t  h e  
d i d  not request  bes t  and f i n a l  o f f e r s  e a r l i e r  because the 
s u b s t a n t i a l  p r i c e  d i f f e r e n t i a l  between the two oEferors  made 
displacement of the low o f f e r o r  unl ikely.  F ina l ly ,  the 
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contracting o f f i ce r  notes tha t  a f t e r  reviewing tne aetai led 
material submittea by ThC, he concluaed tnat  TkC coula 
perform sa t i s f ac to r i ly  and, accoruinjly, a t  about the 
time best and f i n a l  o f f e r s  were uue, he advised SBA t h h t  he 
would not appedl  the CoC. 

After protesting the request for best and f i n a l  o f fe rs ,  
TNC again subinittea two o f fe r s ,  one contingent on obtaining 
a waye variance. UbCs submitted one unconditional of fe r  
which was lower tnan T w C ' s  unconditional o f f e r ,  b u t  higher 
tnan TWC's conaitional o f f e r .  After the contracting of f icer  
aeterminea t h a t  USCS had submitted the low of fe r ,  ne w i t h -  
drew the COC r e fe r r a l  froin S ~ A .  However, DLA has deciaed 
tha t  a f i n a l  price evaludtion cannot be inaae u n t i l  d wage 
variance determination is issuea by Labor. A wage variance 
hearing was held or1 vlarch 2 6 ,  b u t  Labor's f i n a l  aetermina- 
tion is s t i l i  penaing. I n  the interim, DLA nas extendea 
UbCS's contract on a mntn-to-month basis.  

TWC asse r t s  tha t  i t  is e n t i t l e a  t o  award on the basis 
of i t s  i n i t i a l  proposal. The crux of TWC's protest  is that  
DLA nad usea the negotiation process t o  f rus t r a t e  S B A ' s  COC 
procedure. I n  par t icu iar ,  TwC aryues tha t  the best ana 
f i n a l  o f f e r s  were u n l u s t i f i a b l y  called for without any prior 
aiscussions, ana t h a t  L)LA ' s  witnurawal of the COC r e fe r r a i  
improperly negatea the e t f e c t  of a CdC proceuure. The 
conterias tnat  i)LA intenueu to  make an award on tne b a s i s  ot 
i n i t i a l  o f f e r s  w i t h  T h C  excluded as  nonresponsible, b u t  when 
the W C  issuance was imininent, ULH requested best and f i na l  
o f f e r s  i n  bad f a i t n  t o  tnwart the awdrd t o  ThC. 

DLA a s se r t s  t ha t  tne advance r e fe r r a l  t o  SBA was 
appropriate oecause of the large price diL&erent ia l  between 
t h e  i n i t i a l  proposals ana because the storage requirement 
was c r i t i c a l  and ury lsn t .  DLA s t a t e s  tnat  wnen ThC was no 
longer i n  l i n e  for  award a f t e r  best and f i n a l  o f fe rs ,  the 
contracting otf i cer  properly withdreN tile CUC r e fe r r a l .  
dowever, the contracting o f f i ce r  concedes tha t  the re fer ra l  
was premature anu tha t  neyotiations snoula be concluded 
before a COC r e f e r r a l .  

I n  our view, TFvC has not established tha t  tne 
oontractiny o f f i c e r ' s  request for best arid t i n a l  offers con- 
s t i t u t ed  a baa f a i t h  attelnpt to circuinvent the COC proce- 
uure. The protester  bears a tiectvy burden of 2roof wnen 
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a l l eg ing  Dad f a i t h  on the p a r t  of government o t f i c l a l s ;  i t  
m u s t  show by v i r t u a l l y  i r r e f u t a b l e  proof t h a t  these  
o t f i c i a l s  had a s p e c i t i c  and malicious i n t e n t  t o  i n j u r e  the  
p r o t e s t e r .  Kelvar Corporation, Inc. ,  v. United S t a t e s ,  5 4 3  
F.2u 1 ~ Y 5 ,  1301  ( C t .  C1. 1 9 7 6 ) .  T W  has not met this 
stanclara. 

&cause TVJC has submittea n o  d i r e c t  eviuence, i t  
e s s e n t i a l l y  dsKs t h a t  we i n f e r  bad f a i t h .  However, w e  do 
not  f i n u  evidence of bad f a i t h  based on t h e  record. - See 
3 b O n e X ,  I n c . ,  b-213023, May 2 ,  1984, rj4-1 C.P.D. U 495. 3 L A  
has explained cha t  t he  preaward s u r v e y  was conducted ana t h e  
COC r e i e r r d i  niaae rjefore t h e  completion of negociations 
because of time p res su res  and t h e  cont rac t ing  o f f i c e r ' s  
expectat ion L l l d t  TWC woula reiliain low a f t e r  bes t  and f i n a l  
o f f e r s .  T h i s  is reasonaole i n  view of tne  p r i c e  a i f f e ren -  
r i a l  and ttle t a c t  t h a t  d L i i  had no cont rac t ing  experience 
w i t n  T'wC. Yioreover, a premature preawara survey is j u s t i f i -  
ab le  a s  a means of reclucincj tne  amount of time requirea t o  
ul t i inately award a c o n t r a c t .  Ebonex I n c . ,  supra; Securi ty  
Assistance F'orces & Equipment I n t e r n a t i o n a l ,  I n c . ,  B-144876,  
Lbiay 5, 1980, 80-1 C.P.i). 11 3 2 0 .  

Regarding t h e  dec i s ion  t o  ask f o r  bes t  and f i n a l  
o f f e r s ,  the c o n t r d c t i n j  o f f i c e r  s t a t e s  t i iat  the request  was 
needed t o  proviue no t i ce  t o  USCS t n a t  t he re  was competition, 
ana t o  r e a l i z e  the  p o s s i o i l i t y  of d lower p r i c e .  T h e  deci-  
si011 t o  awara on i n i t i a l  proposals  is  d i sc re t iona ry  w i t h  the  
procuring a c t i v i t y  and an o f f e r o r  lids no l e g a l  r i g h t  to 
awara on i t s  i n i t i a l  p r o p s a i .  Townsend & Company, 
B-211762, har .  2 7 ,  1964, 84-1 C.P.D. 11 3 5 2 .  Pioreover, 
regaruing TLJC's a l l e g a t i o n  t h a t  t h e  c a l l  f o r  bes t  and f i n a l  
or ' fers  was made without d i scuss ions ,  w e  po in t  o u t  t h a t  t n e  
mere request  f o r  bes t  ana f i n a l  o f f e r s  rnay c o n s t i t u t e  ade- 
quate  a i scuss ions .  A T 1  I n d u s t r i e s ,  6-2133.33, aov. 1 9 ,  1Y64 ,  
b 4 - 2  C . P . D .  11 5 4 6 ;  Information Management, Inc . ,  U-212358, 
Jan. 17, I Y ~ + ,  84-1 C.P.0. !I 7 u .  Sucn is the  case here ,  
w h e r e  ijiili d i a  not f i n a  any d e f i c i e n c i e s  o c  i inpropriet ies  i n  
e i t n e r  Sroposai and was i n t e r e s t e d  only i n  r e a l i z i n g  iower 
c o s t .  

The  cont rac t iny  o f f i c e r  nas Cited two bases f o r  his 
w i t h d r a ~ a l  of tne  COC. F i r s t ,  a f t e r  eva lua t ion  o t  bes t  ana 
f i n a l  o f i e r s ,  ThC was no lonqer i n  l i n e  € o r  award, and 
secoriu I upon eva lua t  ion ot 'LkC s f ilia1 s u D m i s s  ions ,  he 
concluded t h a t  'PNZ was capable o f  perforininy t h e  con t r ac t .  
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TWC'S o b j e c t i o n  is  premised oti i ts  a s s u m p t i o n  t n a t  i t  
a u t o m a t i c a l l y  wou ld  h a v e  b e e n  e n t i t l e d  t o  a n  award o n  t h e  
bas i s  of i n i t i a l  proposals i f  trie COC was i s s u e d .  However, 
t h e  r e f e r r a l  was o n l y  w i t h u r a w n  when TNC was n o  l o n g e r  low. 
Once a n  o t f e ro r  is n o  l o n q e r  i n  l i n e  f o r  award, t n e  COC 
r e f e r r a l  is r e n u e r e d  academic a n d  s h o u l a  be  c a n c e l e d .  
S y o s s e t  Laboratories,  I n c . ,  b-LlL139, S e p t .  23, 19&3,  b 3 - 2  
C.P.D. 11 3 b 9 .  T h u s ,  t n e  w i t h a r a w a l  o f  t h e  r e f e r r a l  w a s  
a p p r o p r i a t e  u n d e r  t h e  c i r c u r n v t a n c e s  a n a  p r o v i d e s  no  b a s i s  
fo r  i m p u t i n g  baa f a i t h  t o  t h e  c o n t r a c t i n g  o f f i c e r .  

F u r t h e r ,  t h e  record shows  t h a t  t h e  c o n t r a c t i n g  o f f i c e r  
c o n s i s t e n t l y  p r o v i a e d  ThC w i t h  a broad v a r i e t y  o f  a s s i s t a n c e  
d u r i n g  t h i s  p r o c u r e m e n t .  #ore s i g n i f i c a n t l y ,  be n o t e  t h a t  
u n d e r  t h e  F e u e r a l  H c q u i s i t i o n  R e g u l a t i o n ,  46 C.F.k .  
s: 1 9 . 6 u 2 - 4 ( c )  ( 1 9 8 4 ) ,  t h e  c o n t r a c t i n g  o f f i c e r  was r e q u i r e a  
t o  wait o n l y  1 5  d a y s  f o r  a C W  i s s u a n c e  before h e  c o u l a  h a v e  
made a n  awara t o  USCS. I n s t e a d ,  h e  w i t h h e l a  award f o r  inore 
t h a n  1 month i n  oraer t o  p e r n i i t  Sbn t o  complete i ts  r e v i e w ,  
w n i c n  a l so  g a v e  TkC time t o  u p g r a d e  i t s  f a c i l i t i e s .  The 
g r a n t i n g  oc a n  e x t e n s i o n  beyond t h e  15-day perioa for  t i l i n g  

.o r  p r o c e s s i n g  a COC a p p l i c a t i o n  is a matter w i t h i n  t h e  a i s -  
cretion o f  t h e  c o n t r a c t i n g  a y e n c y .  Amer ican  P n o t o g r a p h i c  
I n d u s t r i e s ,  I n c .  , h-206857, S e p t .  2 9 ,  1962 ,  82-2 C.P.b. 
11 295.  I f  the  c o n t r a c t i n g  o f f i c e r ' s  i n t e n t i o n  was, a s  TNC 
asserts,  t o  inake a n  awara t o  USCS u n u e r  t h e  i n i t i a l  p r o p o s a l  
ne  haa ainple o p p o r t u r i i t y  to  do so w n i l e  t h e  COC 
c o n s i d e r a t i o n  was p e n d i n g .  

We d e n y  t h e  p ro tes t .  

Har %-+- y R. Van C e v e  
G e n e r a l  C o u n s e l  0- 




