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DIGEST:

GAO will not review the eligibility of a
firm tor assistance under section 3(a) of
the small Business Act. Also, GAO will not
review the award of an 8(a) subcontract
absent a showing of possible fraud or bad
faith on the part of government officials
or that regulations have been violated.

4 C.,F.R. § 21.3(£)(4) (1985). The
Competition in Contracting Act does not
mandate that competitive procedures be
appliea to contracts let pursuant to section
8(a).

Cassidy Cleaning, Inc. (Cassidy), protests the award of
a contract to Eastern Services, Inc., by the Small Business
Administration (SBA) under the authority of the "8(a)"
program of the Small Business Act. See 15 U.S5.C. § 637(a)/
(1982). The procurement is for the cleaning requirements of
the National Aeronautics and Space Administration (NASA),
Goddard space Flight Center. Cassidy, an "8(a)" firm, con-
tenas tnat the contract was awarded without giving it an
ejual competitive opportunity in violation of the require-
ments ot the Competition in Contracting Act (CICA), Pub. L.
98-369, 10 U.S5.C.A. § 2301 et seqg. (West Supp. 1985).

We dismiss the protest.

Under section 8(a) of the Small Business Act, the SBA
is authorized to enter into contracts with any government
agency with procuring authority and to arrange the perform-
ance of such contracts by letting subcontracts to "socially
and economically disadvantaged" small business concerns.
Advance, Inc., B-21300z, Feb. 22, 1984, 84-1 C.P.D. § 218.
In the past, our decisions have recognized that section 8(a)
authorizes a contracting approach which in general is not
subject to the competitive and procedural requirements of
the procurement requlations and the statutory provisions
they implement. Arawak Consulting Corp., 59 Comp. Gen. 522
(1980), 80-1 C.»r.D. 4 404; Aavance, Inc., B-213002, supra.
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cassidy argues tnat section 2723 of CICA amended 10
U.S.C. § 2304(b)(2) so -as to require that competitive
procedures, as defined by CICA, be used when an agency
contracts through SBA with socially and economically
disaavantaged small business concerns. In this regard, tnis
section, as amended by CICA, reads:

"(2) In fulfillinyg the statutory
regquiremnents relating to swmall business
concerns ana socially and economically
disadvantaged small business concerns, the
nead 0of an ayency shall use competitive
procedures but may restrict a solicitation to
aliow only such business concerns to
coipete."

However, subsection (c¢) of section 2723 states:

"The amendments made by this section do
not supersede or affect the provisions of
section 8(a) of the Small Business Act.

(15 U.S.C. § 637(a))."

Moreover, the legislative history of CICA conflicts with
Cassidy's interpretation of this section. The report on the
conference between the House of Representatives and United
States Senate on the bill that became CICA, addressing the
language quoted above, states that "procurements conducted
under section 8(a) of the Small Business Act are exempt from
the procurement procedures mandated . . ." for non "8(a)"
procurements. H.R. Rep. No. 98-861, 98th Conyg. 2d Sess.,
130 Cong. Rec. H6756 (Daily ed. June 22, 15984).

any possible qguestion in this regard was resolved when
10 Ueb.Co § 2304(b)(2) was again amended by section
504(b) (1) of the Small Business and Federal Procurement Com-
petition Enhancement Act of 1984, Pub. L. 98-577, 98 Stat.
3066 (19B4). This section aeleted the CICA language quoted
above and substituted new language such that 10 U.S.C.A.
§ 2304(b)(2) (west Supp. 1985) currently reads:

"(2) An executive agency may provide for
tne procureiment of property or services
covered by this section using competitive
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procedures, but excluding other than small
business concerns in furtherance of sections
9 and 15 of the Small Business Act (15
U.S.C. 639; 644)." 1/

This amendient deletea the reference to “"socially and
econoimlcally disadvantaged ficus" with regyard to any
competitilve procedure requirements. Indeed, a specific
purpose of tnis amenament was to insure that section 3(a)
groyram awards "will not be iapactea oy" CICA. 13u Cong.
Rec. Hluzal (waiiy ea. Uct. 2, 1984) (Statement of kep.
aadabbo). See also 130 Cong. Rep. H10840 (Daily ed.

Oct. 2, lysa) (Statement of Rep. wviltchell).

In view of the foregoing, we will continue not to
review the award of "8(a)" subcontracts absent a showing of
possible fraud or baa faith on the part of government
officials or that regulations may have been violated.

4 C.F.R. 8§ 21.3(£)(4) (1985); Advance, Inc., B-21300%,
- supra. Cassidy has not made such a showing.

Finally, Cassidy alleges that it has a "reasonable
belief" that the awardee is not a "winority" contractor as
required by section 8(a) of the act. However, whether a
firm is eligible for assistance under section 8(a) of the
act is basically a matter for determination by the SBA and
is not subject to review by our Office. Orincon Corpora-
tion, 58 Comp. Gen. 665 (1979), 79-2 C.P.D. § 39; Graphic
Industries Association, B-211940, Nowv. 21, 1983, 383-2
C.P.D. ¥ 600.

The protest is dismissed.
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Harry “R. Van Cleve
General Counsel

1/ section 9 of the Small Business Act is codified at 15
U.8.C. § 638 (1982), not 15 U.S.C. § 639.
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