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01 G EST: 

A g a r b l e d  t e l e g r a p h i c  m o d i f i c a t i o n  i n c r e a s i n g  t h e  
b i d  p r i c e  i n  an u n c e r t a i n  amount w h i c h  was 
r e c e i v e d  p r i o r  to  b i d  o p e n i n g  may not be i g n o r e d ,  
nor may i t  be c o r r e c t e d  by a s u b s e q u e n t  message 
w h i c h  a r r i v e d  l a t e .  S ince  t h e  g a r b l e d  t e l e g r a m  
made t h e  b i d  p r i c e  u n c e r t a i n  and n o t  f i x e d ,  t h a t  
b i d  c o u l d  n o t  b e  subjec t  o f  award. 

Harr i s  C o n s t r u c t i o n  Company, I n c .  p ro tes t s  t h e  award o f  
a c o n t r a c t  t o  Abhe and Svoboda I n c ,  ( A & S )  under  s o l i c i t a t i o n  
N o .  N62470-84-8-4205 to  d e m o l i s h  a s e a p l a n e  h a n g a r ,  Bldg. 
A-1 a t  t h e  U n i t e d  S t a t e s  Naval  A i r  S t a t i o n  Annex ,  Bermuda. 

The pro tes t  is s u s t a i n e d .  

I n  r e s p o n s e  t o  t h e  Navy s o l i c i t a t i o n  b i d s  were r e c e i v e d  
from H a r r i s  and A&S i n  t h e  amounts of $231,000 and $223,610,  
r e s p e c t i v e l y .  A&S a t t e m p t e d  t o  modify i t s  b i d  by s e n d i n g  a 
t e l e g r a m  to  t h e  Navy. T h e  t e l e g r a m ,  which  was r e c e i v e d  
p r i o r  to  b i d  o p e n i n g ,  acknowledged two amendments t o  t h e  
s o l i c i t a t i o n  and s t a t e d  "We h e r e b y  increase o u r  b i d  p r i c e  i n  
t h e  amount of EP+ JJ X GALE X KKBIU." 

S h o r t l y  a f t e r  b i d  o p e n i n g  Western Union sent t h e  Navy a 
c o r r e c t e d  v e r s i o n  o f  t h e  g a r b l e d  message. The c o r r e c t e d  
v e r s i o n  i n c r e a s e d  t h e  b i d  by $194,000 f o r  a f i n a l  b i d  p r i c e  
o f  $417,610. 

AbS i n i t i a l l y  f i l e d  a p ro tes t  w i t h  our O f f i c e  
c h a l l e n g i n g  t h e  f a i l u r e  of t h e  Navy t o  award i t  t h e  con- 
t r a c t  a t  i t s  o r i g i n a l  b i d  pr ice  o f  $223,610. 
i s s u i n g  a d e c i s i o n  on t h e  p r o t e s t ,  t h e  Navy a g r e e d  w i t h  A&S 
and awarded t h e  c o n t r a c t  t o  i t .  H a r r i s  now p r o t e s t s  t h e  
award o f  t h e  c o n t r a c t  t o  ACS. 

P r i o r  t o  o u r  

H a r r i s  a r g u e s  t h a t  e i t h e r  t h e  g a r b l e d  message made 
A & S ' s  b i d  n o n r e s p o n s i v e  or A&S s h o u l d  have  i t s  i n t e n t  to  
modify i t s  b i d  r e f l e c t e d  by add ing  t h e  $194,000 i n c r e a s e  to  
i t s  i n i t i a l  b i d  of $223,610,  t h u s  making H a r r i s  t h e  low 
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bidder .  H a r r i s  argues t h a t  t h e  Navy has improperly allowed 
A & S  t o  accept  the  award o r  r e j e c t  i t  a t  A & S ' s  opt ion .  
Accordingly, H a r r i s  asks  t n a t  the c o n t r a c t  be terminated and 
i t  be allowed reasonable  c o s t s  of f i l i n g  and pursuing i t s  
p r o t e s t  i n c l u d i n g  a t t o r n e y  f e e s .  

The Navy argues t h a t  the u n i n t e l l i g i b l e  t e l e g r a p h i c  
modi f ica t ion  m u s t  be ignored i n  consider ing A & S ' s  b i d  s i n c e  
the i n t e l l i g i b l e  v e r s i o n  of the  telegram a r r i v e d  a f t e r  b i d  
opening. The Navy c i t e s  Southern Rock, I n c . ,  B-182069,  
Jan.  3 0 ,  1975 ,  75-1 C . P . D .  (I 6 8 ,  where an agency ignored a 
l a t e  t e l e g r a p h i c  modi f ica t ion  which would have made the 
b i d d e r  no longer  low and w e  permit ted award to  t h a t  bidder  
a f t e r  i t  v e r i f i e d  i ts  o r i g i n a l  bid p r i c e .  

B i d  responsiveness  r e q u i r e s  an unequivocal o f f e r  t o  
provide,  without except ion ,  e x a c t l y  what i s  requi red  a t  a 
f i rm- f  ixed p r i c e .  Medi-Car of Alachua County, B-205634 
May 7 ,  1 9 8 2 ,  82-1 C.P.D. 11 4 3 9 .  Where a bidder  i n d i c a t e s  - -  
p r i o r  to  b i d  opening t h a t  i t s  p r i c e  is  not f i r m ,  a s  was t h e  
case he re ,  i t s  b i d  cannot be s a i d  t o  o f f e r  a f ixed  p r i c e .  
C f .  Burroughs Corpora t ion ,  56 Comp. G e n .  1 4 2 ,  150 ( 1 9 7 6 ) ,  
x - 2  C.P.D. 11 4 7 2  ( o f f e r o r ,  w h i c h  s t a t e s  s h o r t l y  pr ior  to  
c los ing  d a t e  f o r  r e c e i p t  of proposa ls  t h a t  i t s  p r i c e  would 
be ad jus t ed  upwards approximately $120,000 a s  a r e s u l t  of a 
proposal  mistake has not proposed a f ixed  p r i c e  t h a t  can be 
accepted by t h e  government). A & S ' s  bid was i n d e f i n i t e  s i n c e  
t h e  message s t a t e d  t h a t  the  b i d  p r i c e  was r a i s e d  by an inde- 
te rmina te  amount. Accordingly, t h e  A&S b i d  d i d  n o t  o f f e r  a 
firm-fixed p r i c e  a t  bid opening. The Southern Rock case  

t i o n  because i n  t h a t  ca se  t h e  telegram a r r i v e d  a f t e r  b i d  
opening, so i t  could not be considered.  Moreover, the 
garb led  telegram here w h i c h  rendered the  bid i n d e f i n i t e  
could not be ignored s ince  i t  a l s o  acknowledged two m a t e r i a l  
amendments; w i t h o u t  t h i s  acknowledgment, A & S ' S  bid would 
have been nonresponsive. 

t e rmina te  i t s  c o n t r a c t  w i t h  A&S and make an award t o  Har r i s .  
I n  view of o u r  recommendation t h a t  award be made t o  H a r r i s ,  
H a r r i s '  c la im f o r  costs of f i l i n g  and pursuing i t s  p r o t e s t  
including a t t o r n e y  f e e s  i s  not a l lowable u n d e r  our  B i d  Pro- 
t e s t  Regulat ions.  4 C.F.R. § 21 .6 (e ) .  

' c i t e d  by the Navy is d i s t i n g u i s h a b l e  from the p re sen t  s i t u a -  

W e  s u s t a i n  t h e  p r o t e s t  and w e  recommend t h a t  t h e  Navy 

c 

of t h e  United S t a t e s  




