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When a p r o t e s t  a l l e g i n g  s o l i c i t a t i o n  
improprieties is f i l e d  i n i t i a l l y  w i t h  t h e  
c o n t r a c t i n g  a g e n c y  prior t o  b i d  o p e n i n g ,  
t h e  o p e n i n g  of b i d s  w i t h o u t  a n  agency  
r e s p o n s e  c o n s t i t u t e s  i n i t i a l  a d v e r s e  a c t i o n ,  
and a s u b s e q u e n t  protest  t o  GAO must  be 
f i l e d  w i t h i n  10 working  d a y s  t h e r e a f t e r .  

BST S y s t e m s ,  I n c .  r e q u e s t s  t h a t  w e  r e c o n s i d e r  o u r  
May 16 ,  1985 dismissal  o f  t h e  f i r m ' s  protest  t o  t h i s  
O f f i c e .  T h e  p ro tes t  a l l e g e d  t h a t  c e r t a i n  s o l i c i t a t i o n  
terms c o n t a i n e d  i n  i n v i t a t i o n  f o r  b i d s  ( I F B )  N o .  N00024- 
84-B-6146, i s s u e d  by t h e  Nava l  S e a  S y s t e m s  Command 
( ~ u H V ~ E A ) ,  were ambiguous and u n r e a s o n a b l e .  We d i s m i s s e d  
t h e  p r o t e s t  as  u n t i m e l y  b e c a u s e  i t  was n o t  f i l e d  w i t h  our 
O f f i c e  w i t h i n  10 working  d a y s  f o l l o w i n g  i n i t i a l  a d v e r s e  
agency  a c t i o n  Qn a p r o t e s t  f i l e d  w i t h  NAVSEA prior  t o  b id  
o p e n i n g .  Our a c t i o n  was i n  a c c o r d a n c e  w i t n  o u r  b id  Pro tes t  
R e g u l a t i o n s ,  4 C . F . R .  s 2 1 . 2 ( a ) ( 3 )  ( 1 9 8 5 ) ,  which p r o v i d e  
t h a t  when a protest has f i r s t  been  f i l e a  w i t h  the con- 
t r a c t i n g  a g e n c y ,  a n y  s u b s e q u e n t  protest  t o  t h i s  O f f i c e  must  
De f i l e d  w i t h i n  10 working  d a y s  a f t e r  t h e  protester  knew or 
s h o u l d  have  known of a d v e r s e  a g e n c y  a c t i o n  o n  t h e  i n i t i a l  
protest .  

W e  a f f i r m  our prior d e c i s i o n .  

I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  BST a r g u e s  t h a t  
there was no  i n i t i a l  a d v e r s e  a q e n c y  a c t i o n  u n t i l  May 6, 
1985,  when i t  r e c e i v e d  NAVSEA's d e n i a l  of i t s  a g e n c y - l e v e l  
protest .  BST h a s  m i s u n d e r s t o o d  t h e  term " i n i t i a l  a d v e r s e  
ayency  a c t i o n . "  When a b i d d e r  p ro tes t s  d i r e c t l y  t o  a n  
a g e n c y  p r io r  t o  b i d  o p e n i n g  a l l e g i n g  t h a t  t h e  terms of t h e  
s o l i c i t a t i o n  are  d e f e c t i v e ,  t h e  o p e n i n g  o f  b i d s  i t s e l f  may 
c o n s t i t u t e  " i n i t i a l  a d v e r s e  a g e n c y  a c t i o n . "  4 C.F.R. 
S 2 1 . 0 ( e ) .  T h e  protester  may n o t  wai t  u n t i l  i t  r e c e i v e s  
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t n e  a g e n c y ' s  d e c i s i o n  o n  t h e  merits o f  t h e  protest ,  b u t  
m u s t  f i l e  a n y  s u o s e y u e n t  p ro t e s t  t o  this O f f i c e  w i t h i n  1 0  
worKiny aays a f t e r  it knows or s h o u l d  know t h a t  b i a s  were 
o p e n e a ;  U n i t e a  T e c h n i c a l  P r o d u c t s ,  1nc . - -Heques t  to r  
d e c o n s i d e r a t i o n ,  b-L18u60.2, Fzb. 2 8 ,  l Y 8 5 ,  65-1 CPU 11 264. 

Here, b i d  o p e n i n g  took p l a c e  ds s c h e d u l e d ,  a n a  t n e  
f i r m  a i d  n o t  p r o t e s t  t o  u s  u n t i l  lviay 1 6 ,  more t h a n  4 montris 
a f t e r  t h e  o 2 e n i n y  of b ias .  A c c o r d i n g l y ,  w e  v i e w  t h e  
p ro tes t  here a s  c l e a r l y  u n t i m e l y .  

S u b s e q u e n t  t o  f i l i n g  t h e  r e c o n s i d e r a t i o n  r e q u e s t ,  t h e  
protester o r a l l y  a d v i s e d  u s  t h a t  among o ther  t h i n g s ,  it 
a l so  i n t e n d e d  t o  protest  t h e  N a v y ' s  d e n i a l  of i ts  r e q u e s t  
f o r  a w a i v e r  of f i r s t  a r t i c l e  t e s t i n g .  However, t h i s  bas i s  
for pro tes t  i s  d i f f i c u l t  i f  n o t  impossible t o  d i s c e r n  f r o m  
t h e  o r i g i n a l  p r o t e s t .  I n  t h i s  respect, (;A0 B i d  P r o t e s t  
R e g u l a t i o n s  r e q u i r e  t h a t  a p ro tes t  be i n  w r i t i n g  a n d  
c o n t a i n  d de ta i l ed  s t a t e m e n t  of t h e  l e g a l  a n d  f a c t u a l  
g r o u n d s  of pro tes t .  4 C.F.R. d 2 1 . l ( c ) ( 4 )  ( 1 9 8 5 ) .  A 
f u n a a m e n t a l  r e q u i r e m e n t  of a n  a d e q u a t e l y  detai led s t a t e m e n t  
or protest  is t h a t  t h e  s t a t e m e n t  c l e a r l y  express each 
separa te  g r o u n a  f o r  p ro tes t .  Cf .  S i s k a  C o n s t r u c t i o n  
Company, I n c . ,  B-217066, Feb.  5, 1985, 85-1 CPD 11140. 
S i n c e  t n e  i n t e n t  t o  p r o t e s t  t n e  d e n i a l  ot t h e  r e q u e s t  fo r  
f i r s t  a r t i c l e  t e s t i n g  was n o t  c l e a r l y  s ta ted  as  a g r o u n d  
f o r  p ro t e s t ,  w e  a i d  n o t  request a n  a y e n c y  report ,  a n a  w e  
a re  n o t  i n c l i n e d  t o  do  so a t  t h i s  l a t e  da te  o n  t h e  b a s i s  of 
a n  o r a l  c l a r i r i c a t i o n .  

_. 

The  p r ior  d i smis sa l  is af t i rmed.  
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