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1 .  

2. 

3 .  

An unsuccessful bidder is not entitled to the 
costs of pursuing its protest, including 
attorneys fees, where the protest was filea 
prlor to the-effect1v.e aate of the Competi- 
tion in Contracting Act of 1984,  Pub. L. 
No. 98-369 ,  9 8  Stat. 1 1 7 5 ,  even thougn GAO 
deciaea the protest in its-favor. 

GAu will not question a nonresponsioility 
determination unless protester demonstrates 
bad faith by the contracting agency or lack 
of any reasonable basis for the 
determination. 

Award of bid preparation costs is only 
justifiea if protester shows both tnat the 
government's conduct toward the protester was 
arbitrary ana capricious and that, if tne 
government had acted properly, the protester 
woula have haa a substantial chance of 
receiving tne award. Where the protester 
f a i l s  to show it had a substantial chance for 
award, tiAU will deny a claim for Dia 
preparation costs. 

Beaver Linoleum & Tile Co., Inc. (~eaver), has 
submitted a claim for bid preparation costs and the costs of 
pursuing its protest, including attorneys fees, following 
its protest which we sustained in Beaver Linoleum & Tile 
Co., Inc., B-215705, Dec. 3 ,  1984 , '84 -2  C.P.D. I[ 604. The 
protest arose under invitation for bids ( I F 3 )  No. GS-03-84- 
d-0046, issued by the General Services Aaministration ( M A ) ,  
for the installation of carpet tile at a federal building in 
P h 11 ad elph i a. 

We deny the claim for bid preparation costs and for the 
costs of pursuing the protest, including attorneys fees. 

c 
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I n  o u r  prior dec is ion ,  w e  f o u n d  t h a t  GSA nad ' 

e r r o n e o u s l y  rejected B e a v e r ' s  b i d - a s  n o n r e s p o n s i v e  b e c a u s e  
i t  d i a  n o t  b e l i e v e  B e a v e r  w o u l d  cornply w i t h  a s p e c i f i c a t i o n  
r e q u i r i n g  c a r p e t  t i l e  t o  be of " fUSlOn bonded c o n s t r u c -  
t i o n " - - a  ; ,latter of o iuae r  r e s p o n s i o i l i t y ,  n o t  r e s p o n s i v e -  
ness. Because S e d v e r  was a small  b u s i n e s s ,  i t  c o u l d  n o t  be 
p r e c l u a e r i  froit1 awara o n  t n e  b a s i s  ot a n o n r e s p o n s i b i l i t y  
d e t e r m i n a t i o n  w i t h o u t  r e f e r r a l  of t h e  mat ter  t o  t h e  Small  
B u s i n e s s  A d m i n i s t r a t i o n  ( S B A )  f o r  f i n a l  d i s p o s i t i o n  u n a e r  
c e r t i f i c a t e  o f  c o m p e t e n c y  p r o c e d u r e s .  h e  h e l d  t h a t  G S A ' s  
r e j e c t i o n  o f  B e a y e r ' s  b i d  w i t h o u t  r e f e r r a l  t o  SbA was 
u n r e a s o n a b l e .  I n  s u s t a i n i n g  t h e  p ro t e s t ,  we concludec i  t h a t  
t e r m i n a t i o n  of t h e  s u b s t a n t i a l l y  completed c o n t r a c t  would 
n o t  be i n  t h e  g o v e r n m e n t ' s  b e s t  i n t e r e s t .  

. C o n c e r n i n g  Beaver ' s  r e q u e s t  f o r  t h e  cos t s  of p u r s u i n g  
i ts  p r o t e s t ,  i n c i u a i n g  a t t o r n e y s  f e e s ,  s e c t i o n  2741 o f  t h e  
C o m p e t i t i o n  i n  C o n t r a c t i n g  A c t  o f  1984  ( A c t ) ,  Pub. L. 
N o .  9b-369,  9 8  S t a t .  1 1 7 5 ,  1139  ( 1 9 8 4 ) ,  a n d  o u r  B i d  P r o t e s t  
R e g u l a t i o n s ,  4 C.F.R. S 2 1 . 6 ( a )  ( 1 9 8 5 ) ,  do p r o v i d e  a u t h o r i t y  
f o r  o u r  O f t i c e  t o  g r a n t  S u c n  a remedy.  h o w e v e r ,  b e a v e r ' s  
p ro tes t  was f i l e a  on J u l y  3, 1 9 8 4 ,  a n d  t h e  A c t  is o n l y  
e f f e c t i v e  w i t h  respect t o  protests  f i l e d  a f t e r  J a n u a r y  1 4 ,  
1985 .  Pub. L. 98-369,  s u p r a ,  s 2 7 5 1 ( b ) .  P r io r  t o  t h e  
e f f e c t h e  d a t e  o f  t h e  A c t ,  w e  l a c k e d  t n e  a u t h o r i t y  t o  awara 
s u c h  costs .  1 . E ; .  L e v i c k  and  Associates,  B-218294-.2, 
Apr.  1 2 ,  19tj5,  &S-1 C.P.U. 11 424.  

The  awdra of b i d  p r e p a r a t i o n  cos ts  is o n l y  - j u s t i f l e a  
w h e r e  t h e  p ro tes te r  shows b o t h  t h a t  t h e  y o v e r n m e n t ' s  c o n d u c t  

' towaras t n e  p ro t e s t e r  w a s  a r b i t r a r y  aria capricious dnd t h a t ,  
i f  t n e  g o v e r n m e n t  had acted p r o p e r l y ,  t h e  p r o t e s t e r  w o u l d  
h a v e  n a a  a s u b s t a n t i a l  c h a n c e  of r e c e i v i n g  t h e  award. C i t y  - 
A u t o  P a r t s  arid S u p p l i e s ,  B-216291, Eeb. 2 5 ,  1985 ,  85-1 
C .P .D .  11 2 3 0 .  T o  h a v e  h a a  a s u b s t a n t i a l  c h a n c e  o f  r e c e i v i n u  d 

award, B e a v e r  m u s t  h a v e  b e e n  a r e s p o n s i b l e  c o n t r a c t o r .  GSA, 
i n  e f f e c t ,  f o u n d  Beaver was n o t  a r e s p o n s i b l e  c o n t r a c t o r .  
S i n c e  SBA d i d  n o t  review B e a v e r ' s  r e s p o n s i b i l i t y  and  o n l y  
e n t i t l e m e n t  to  b i d  p r e p a r a t i o n  costs is a t  i s s u e ,  w e  w i l l  
r e v i e w  w h a t ,  i n  e f f e c t ,  was GSA's n e g a t i v e  r e s p o n s i b i l i t y  
a e t e r m i n a t i o n .  S e e  E n v i r o n m e n t a l  Growth  ChamDers,  B-201333, 
O c t .  8, 1 9 8 1 ,  81-2 C.P.D. 11 286.. 

- 

T n e  d e t e r m i n a t i o n  of a p r o s p e c t i v e  c o n t r a c t o r ' s  
r e s p o n s i b i l i t y  i s  t n e  d u t y  of t h e  c o n t r a c t i n g  o t f  icer who, 
i n  mak ing  t h e  d e t e r m i n a t i o n ,  i s  v e s t e d  w i t h  a wiae deqree of 
d i s c r e t i o n  a n d  b u s i n e s s  j u d g m e n t .  See S . A . F . c .  Expor t  
Corp . ,  B-208744, A p r .  2 2 ,  1 9 8 3 ,  83-1 C.P.D. 11 437 .  We 

- 
t n e r e r o r e  ileter t o  s u c h  c l i s c r s t i o n  and  j u d g m e n t  u n l e s s  t n e  
p r o t e s t e r ,  who bears t h e  b u r d e n  of p r o v i n g  n i s  case, shows 
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that there was bad faith by the procuring agency or a lack 
of a reasonable basis for the determination. - See Venusa, 
Ctd., B-217431; B-217432, Apr. 22, 1985, 85-1 C.P.D. 11 4 5 5 .  - 

Beaver has no t  made the necessary showing here. There 
has been no allegation of bad faith on the part of procuring 
o€€icials and, in our view, the record reflects a reasonable 
basis €or a determinaton of nonresponsibility. GSA met with 
Beaver and a representative of the manufacturer of Beaver's 
proposed carpet tile to discuss whether Beaver was going to 
provide carpet tile of "fusion bonded construction" as 
required by the specification. 
industry representatives who noted the difference in manu- 
facturing processes used by the manufacturer of Beaver's 
tile versus other manufacturers of "fusion bonded" tile. 
Rased on its technical review, GSA determined Beaver 
intended to perform the contract inconsistent with the ~ 

specifications. GSA could have used this information to 
support a conclusion that Beaver was nonresponsible. 
Therefore, Beaver has failed to demonstrate that if the 
government had acted properly, Beaver would have had a 
substantial chance of receiving the award. 

GSA also consulted with 

The claim is denied. 

1 of the United States 
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