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C o n D i e s e l  Mobile E q u r p m e n t  

D IG EST : 

. .  
Agency is  n o t  r e q u i r e d  to  p r o c u r e  c o m p o n e n t  
o f  a n  i t em l i s t e d  on t h e  i n d u s t r i a l  r e a d i n e s s  
program p l a n n i n g  l i s t  on a n  u n r e s t r i c t e d  
b a s i s  u n l e s s  t h e  c o m p o n e n t  i t s e l f  is on t h e  
l i s t  a n d  a l a r g e  b u s i n e s s  l i s t e d  a s  a P l a n n e d  
Emergency  P r o d u c e r  o f  t h e  c o m p o n e n t  desires 
to  be a s o u r c e  of s u p p l y .  

C o n D i e s e l  Mobile E q u i p m e n t  protests  t h e   rejection of 
i t s  low b i d  and t h e  award o f  a c o n t r a c t  t o  F r e u n d  
P r e c i s i o n ,  I n c . ,  u n d e r  i n v i t a t i o n  f o r  b i a s  ( I F B )  N o .  DAAA09- 
85-B-0031, i s s u e d  a n d  s e t  a s i d e  f o r  small b u s i n e s s  by  t h e  
U n i t e d  S t a t e s  Army Armament ,  M u n i t i o n s ,  a n d  C h e m i c a l  
Command, Rock I s l a n d ,  I l l i n o i s .  T h e  s o l i c i t a t i o n  s o u g h t  
o f f e r s  to  s u p p l y  m a n i f o l d  assembl ies  t h a t  are  c o m p o n e n t s  o f  
M198/M39 155  mill imeter  h o w i t z e r  car r iages .  C o n D i e s e l ,  a 
l a r g e  b u s i n e s s ,  c o n t e n d s  t h a t ,  s i n c e  i t  is a P l a n n e a  
Emergency  P r o d u c e r  of t h e  h o w i t z e r  c a r r i a g e s  a n d  s i n c e  i t  
w i s h e d  t o  compete, app l i cab le  r e g u l a t i o n s  p r o h i b i t  t h e  Army 
from r e s t r i c t i n g  t h e  p r o c u r e m e n t  t o  small b u s i n e s s .  

W e  d e n y  t h e  protest .  

T h e  F e d e r a l  A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  4 8  C.F.R. 
S 19.502-2 ( 1 9 8 4 ) ,  r e q u i r e s  agencies to  s e t  a s i d e  a 
p r o c u r e m e n t  f o r  e x c l u s i v e  small b u s i n e s s  p a r t i c i p a t i o n  i f  
t h e  c o n t r a c t i n g  o f f i c e r  d e t e r m i n e s  t h a t  there  is a 
r e a s o n a b l e  e x p e c t a t i o n  t h a t  o f f e r s  w i l l  be o b t a i n e d  from a t  
l e a s t  two r e s p o n s i b l e  small b u s i n e s s  c o n c e r n s  and t h a t  
award w i l l  be made a t  a reasonable  price. .  T h e  r e g u l a t i o n  
m a k e s  a n  e x c e p t i o n  t o  t h i s  g e n e r a l  r u l e  f o r  items t h a t  a r e  
on a n  e s t a b l i s h e d  p l a n n i n g  l i s t  u n d e r  t h e  D e p a r t m e n t  of 
D e f e n s e  ( D o D )  I n d u s t r i a l  R e a d i n e s s  P l a n n i n g  Program. 
48 C.F.R. S 19.502-5 s t a t e s  t h a t  a t o t a l  s e t - a s i d e  s h a l l  
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n o t  oe made when t h e  p l a n n i n g  l i s t  c o n t a i n s  ''a l a r g e  
b u s i n e s s  P l a n n e d  Emeryency  P r o a u c e r  of t h e  i t e m "  t h a t  
aes i res  t o  be t h e  s o u r c e  of s u p p l y .  

'The m a n l f o i a  assemblies beincj  p r o c u r e d  by t h e  Arnly i n  
t n i s  case a r e  s p a r e  p a r t s  t o r  t ~ l 9 8 / h 3 9  h o w i t z e r  c a r r i a g e s .  
AS a P i a n n e a  cmergency  Proaucer or these c a r r i a y e s ,  
C o n u i e s e l  a r g u e s  t h a t  t n e  p r o c u r e m e n t  may n o t  be s e t  a s ide  
tor  S m a l l  b u s i n e s s  as l o n g  as i t  u e s i r e s  t o  s u p p l y  t h e  
m a n i i o l a  asserriolies. The  p ro t e s t e r  h a s  p r e v i o u s l y  s u p p l i e d  
t n e  m a n i f o l u  asseinblies as c o m p o n e n t s  uncler c o n t r a c t s  f o r  
h o w i t z e r  c a r r i a g e s  and a s  spare  p a r t s  u n a e r  a c o n t r a c t  f o r  
t h e  ractnifold assemblies .  

C o n D i e s e l  i n i t i a l l y  p ro t e s t ed  t o  t h e  Army c o n c e r n i n g  
t h e  a e c i s i o n  t o  s e t  as ide  t h e  p r o c u r e m e n t  before b l d  
o p e n i n g ,  w n i c h  tooK place o n  J a n u a r y  8 ,  1965. A t  t n e  
c o n t r a c t i n g  o f f i c e r ' s  s u g g e s t i o n ,  C o n D i e s e l  s u b m i t t e d  a b i a  
w h i l e  t h e  Army c o n s i a e r e u  t h e  p r o t e s t .  On J a n u a r y  3 0 ,  
C o n D i e s e l  r e c e i v e d  a l e t t e r  from t h e  Army c o n f i r m i n g  i t s  
d e c i s i o n  t o  s e t  as iae  t n e  p r o c u r e m e n t .  

I n  r e s p o n s e  t o  C o n u i e s e l ' s  protest  t o  o u r  O f f i c e ,  
f i l e a  o n  F e b r u a r y  7 ,  t h e  Army p o i n t s  o u t  t h a t  t h e  m a n i f o l d  
assemblies a re  t h e m s e l v e s  n o t  o n  a n  e s t ao l i sned  p l a n n i n g  
l i s t .  T h e  a y e n c y  a r g u e s  t h a t  s i n c e  C o n L i e s e l  is n o t  a 
p l a n n e a  p r o a u c e r  of t h e  assembiies, t h e  r e s t r i c t i o n  o n  
small  b u s i n e s s  set-asides i n  PAK S 1 9 . 5 0 2 - 5 ( b )  is  
i n a p p l i c a b l e .  

h e  a g r e e . .  Dou's I n d u s t r i a l  R e a d i n e s s  P l a n n i n g  Program 
( a l s o  clescribea as t h e  I n a u s t r i a l  P r e p a r e d n e s s  P r o a u c t i o n  
P l a n n i n g  Program) e n c o m p a s s e s  p l a n n i n g  by  Gol) w i t h  p o s s i b l e  
producers of e s s e n t i a l  m i l i t a r y  items i n  order t o  a s s u r e  
t h e  c a p a D i l i t y  f o r  p r o d u c t i o n  a u r i n g  per iods  ot n a t i o n a l  
e m e r g e n c y .  See D o D  FAR S u p p l e m e n t ,  48 C . F . R .  2U8.070 
(1484). I n  s e l e c t i n g  items for  i n d u s t r i a l  r e a a i n e s s  
p l a n n i n g ,  d e f e n s e  a g e n c i e s  a re  r e q u i r e d  t o  i n c l u d e  a n a  
l i s t  s e p a r a t e l y  c o m p o n e n t s  of e s s e n t i a l  m i l i t a r y  e n d  items 
w h i c h  meet t h e  c r i t e r i a  establishea f o r  s e l e c t i o n  of t h e  
e n d  items t h e m s e l v e s ,  s u c n  as  those w h i c h  r e q u i r e  a l o n g  
leaa t i m e  fo r  p r o d u c t i o n  o r  r e q u i r e  s p e c i a l i z e d  p r o d u c t i o n  
e q u i p m e n t .  Do0 I n s t r u c t i o n  40u5.3, " I n a u s t r i a l  D e f e n s e  
P r e p a r d n e s s  P l a n n i n g  P r o c e d u r e s ' '  ( J u l y  2 8 ,  1 9 7 2 ) ,  p. 2. 
D e f e n s e  a g e n c i e s  e n t e r  i n t o  p i a n n i n g  a g r e e m e n t s  w i t h  
s u b c o n t r a c t o r s  which  m a n u f a c t u r e  c r i t i c a i  c o m p o n e n t s  t h a t  
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are included on the list of items in the planning program. 
DoD Manual 4005.3-M, "Industrial Preparedness Planning 
Manual." (July 1 9 7 2 ) ,  pp. 33-47. 

In v i e w  of the policy of DOD to include separately 
critical components on the establlshed planning list, we do 
not believe that an agency 1s prohibited from setting aside 
its requirement for a component of a military item unless 
the component i s  itself on the l l s t  and a large business 
Planned Emergency Producer of the component deslres to be 
the source of supply. Since the manifold assemblies 
being procured by the Army are not o n  the establlshed 
planning list, the Army could restrict the procurement to 
participation by small businesses. We therefore find that 
the Army properly rejected ConDiesel's low bid, since the 
firm was not eligible for an award. 

T h e  protest is denied. 

I J y  42. d- 
Harry R. Van Cleve 
General Counsel 
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