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lnc.; Pacific Rainier Roofing, Inc. 

DIGEST: 

Bid is responsive where bidder acknowledged 
an amendment transmitting a revised bid 
form but submitted its bid on the unamended 
bid Eorm because it is clear from the 
acknowledgement that bidder intended to 
comply with amended bid acceptance period 
requirement and that the use of the 
unamended form was m e r e l y  $an oversight. 

Walsky Construction Company protests that the bids 
submitted by A&A Roofing Co., Inc,  and Pacific Rainier 
Roofing, T n c .  ~ ~ r l ? e r  iwitation for bids ( I F B )  No. DACA85- 
84-5-0055, issued by the Army Corps of Engineers are 
nonresponsive because they were submitted on the improper 
bid form. A&A Roofing and Pacific Rainier, on the other 
hand, maintain that Yalsky's bid under the same solicita- 
tion is nonresponsive because it was qualified as to the 
amount of work that Walsky would accept. 

We deny Walsky's protest and we dismiss \ & A  Roofing's 
and Pacific Rainier's protests because Walsky is not the 
low bidder. 

Background 

The solicitation .q+s tor roofing work a t  Fort 
Wainwright. The bidding schedule was substantially as 
follows: 

SCHEDULE 4 ~tirnp sum $ 

SCHEDULE R 1 tern 1 , rlilT!lL) $ 1 ~ 1 ~  $ 
Item 2, Lump sum $ 

Total of Items 1 & 2 $ 

Total of Schedules A & B $ 

The solicitation stated: "Award will be :nade to the low 
responsive, responsible bi;d[lec 1 3 r  b i d d e r s  on Schedule A and 
B together or separately, whichever is in the best interest 
of the government." 
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S c h e d u l e  A 

$227,766 

$31 9 , 720 

The s o l i c i t a t i o n  a l so  i n c l u d e d  S t a n d a r d  Form 21 which 
c o n t a i n e d  a p r o v i s i o n  s t a t i n g  " t h e  u n d e r s i g n e d  a g r e e s  t h a t ,  
upon w r i t t e n  a c c e p t a n c e  o f  t h i s  b i a  . . . w i t h i n  
c a l e n d a r  d a y s  . . . a f t e r  t h e  d a t e  o f  o p e n i n g , "  it w i l l  
e x e c u t e  t h e  required f a r m s  and bonds.  The agency  
e r r o n e o u s l y  i n s e r t e d  "10" i n  t h e  b l a n k ,  which is n o r m a l l y  
t o  be completed by t h e  b i d a e r .  T h i s  r e s u l t e d  i n  a n  o b v i o u s  
d i s c r e p a n c y  w i t h  a n o t h e r  s o l i c i t a t i o n  p r o v i s i o n  s t a t i n g  
t h a t  b i d s  o f f e r i n g  less t h a n  30 d a y s  for  a c c e p t a n c e  would 
be rejected. 

C o n s e q u e n t l y ,  t h e  agency  i s s u e d  a n  amendment t o  
correct t h e  e r r o n e o u s  b id  form. The amendment c o n t a i n e d  a 
r e v i s e d  S t a n d a r d  Form 21 which omitted t h e  "10"  i n  t h e  b i d  
a c c e p t a n c e  b l a n k  and changed  t h e  p r o v i s i o n  l i m i t i n g  b i d  
a c c e p t a n c e  form 30 d a y s  t o  60 d a y s .  T h i s  amendment 
r e q u i r e d  t h a t  i t  be acknowledged b u t  it d i d  n o t  s p e c r f i -  
c a l l y  s t a t e  t h a t  b i d s  s h o u l d  b e  s u b m i t t e d  o n  t h e  r e v i s e d  
form. 

S c h e d u l e  B Total  
I t e m  1: $383,333 
Item 2: 383,333 
Tota l :  7b6,666 994,432 

Item 1 :  355,670 
Item 2: 355,273 
Tota l :  710,943 1,030,663 

The Army * r e c e i v e d  t h r e e  b i d s .  A l though  a l l  b i d d e r s  
acknowledged receipt of t h e  amendment r e g a r d i n g  S t a n d a r d  
F o r m  2 1 ,  A&A Roof ing  and P a c i f i c  R a i n i e r  s u b m i t t e d  t h e i r  
b i d s  o n  t h e  o r i g i n a l  unamended form.  W a l s k y ' s  b i d ,  
s u b m i t t e d  o n  t h e  amended b id  form, c o n t a i n e d  t h e  f o l l o w i n g  
s t a t e m e n t :  "Our b i d  is based o n  t h e  i n c l u s i o n  o f  a t  l ea s t  
o n e  item o f  S c h e a u l e  B. S c h e d u l e  k w i l l  n o t  be  accepted 
a l o n e .  I' 

P a c i f i c  H a i n i e r  

The  b i d s  were as f o l l o w s :  

I t e m  1 :  380,726 
Item 2: 380,726 

$280,660 Total :  761,452 1,042,112 

Walsky 

A & k  Koof ing  
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The Corps m a i n t a i n s  t h a t  t h e  IFB r e q u i r e s  award to  
be made i n  t h e  a g g r e g a t e  o r  o n  t h e  bas i s  of s c h e d u l e  A and 
B s e p a r a t e l y ,  wh icheve r  would r e s u l t  i n  t h e  lowest cos t  t o  
t h e  gove rnmen t .  W a l s k y ' s  b i d  is t h e  lowest a g g r e g a t e  b i d .  
The  cost t o  t h e  government  would be lower, however ,  i f  
s c h e d u l e  B were awarded t o  A&A Roof ing  and  s c h e d u l e  A to  
Walsky. W a l s k y ' s  q u a l i f i c a t i o n  p r e v e n t e a  s u c h  a n  award, 
Therefore, t h e  Corps p r o p o s e s  t o  award schedule  A t o  P a c i f i c  
R a i n i e r ,  t h e  n e x t  low bidder  o n  t h a t  s c h e d u l e  and  s c h e d u l e  B 
t o  A&A Roof ing .  T h i s  s p l i t  award would r e s u l t  i n  a lower 
pr ice  t h a n  a n  a g g r e y a t e  award t o  wa l sky .  k a l s k y ,  however,  
m a i n t a i n s  t h a t  it is e n t i t l e d  t o  t h e  award b e c a u s e  the  A&A 
Roof ing  and  P a c i f i c  R a i n i e r  b i d s  are n o n r e s p o n s i v e .  Walsky 
a lso a r g u e s  t h a t  e v e n  i f  t h e  o ther  two b i d s  are r e s p o n s i v e ,  
i t  is  e n t i t l e d  t o  a t  l e a s t  pa r t  o f  t h e  award b e c a u s e  a n  
award based on Walsky 's  b i d  o n  s c h e d u l e  A and  i t e m  1 o f  
s c h e d u l e  B a l o n g  w i t h  A&A R o o f i n g ' s  b id  o n  item 2 of sched- 
u l e  I3 would r e s u l t  i n  t h e  lowest cost t o  t h e  government .  

Walsky e s s e n t i a l l y  c o n t e n d s  t h a t  A&A R o o f i n g ' s  and  
Pac i f i c  R a i n i e r ' s  acknowledgment  of t h e  amendment a l o n g  w i t h  
t h e i r  u s e  o f  t h e  unamended b i d  form r e n d e r e d  t h e i r  b ids  
ambiguous  and t h u s  n o n r e s p o n s i v e .  We d i s a g r e e .  

A bidder c a n  o b l i g a t e  i t s e l f  t o  t h e  c o n t e n t s  o f  some 
amendments m e r e l y  by acknowledg ing  t h e i r  receipt (amend- 
men t s  c h a n g i n g  c e r t a i n  s p e c i f i c a t i o n s ,  f o r  e x a m p l e ) ,  
F ischer -Whi te -Rankin  C o n t r a c t o r s ,  I n c . ,  8-213401, Apr. 24, 
1984,  84-1 CPD 'd 471, I t  is poss ib l e  t o  a r g u e  t h a t  by 
acknowledg ing  t h e  amendment b u t  s u b m i t t i n g  t he i r  b ids  o n  
t h e  unamended form i n c l u d i n g  t h e  number "10" i n  t h e  space 
p r o v i d e d  for  t h e  b i d d e r ' s  o f f e r e d  bid a c c e p t a n c e  p e r i o d ,  
b o t h  ALA R o o t i n g  and  P a c i f i c  R a i n i e r  s u b m i t t e d  b i d s  which  
l n c l u d e d  10-day b i d  a c c e p t a n c e  periods.  We t h i n k  it is 
more r e a s o n a b l e  t o  assume,  as t h e  Corps a r g u e s ,  t h a t  
b e c a u s e  bo th  AcA Roof ing  and  P a c i f i c  R a i n i e r  acknowledged 
t h e  amendment, t h e y  i n t e n d e d  t o  comply w i t h  t h e  amended 
60-day b id  a c c e p t a n c e  p e r i o d  r e q u i r e m e n t  and  t h e  u s e  of 
t h e  unamenaed f o r m  was m e r e l y  a n  o v e r s i g h t .  I n  t h i s  
c o n n e c t i o n ,  w e  n o t e  t h a t  t h e  amendment d i d  n o t  r e q u i r e  t h a t  
b i d s  be s u b m i t t e d  o n  t h e  revised fo rm a n a ,  i n  f a c t ,  stated 
t h a t  t h e  r e v i s e d  p a g e s  "are s u b s t i t u t e d  f o r  t h e  s u p e r s e d e d  
p a g e ( s ) . " .  T h a t  phrase c e r t a i n l y  implies t h a t  t h e  r e v i s e a  
form would be i n c o r p o r a t e d  by acknowledg ing  t h e  amendment. 

- 3 -  



B-216571; B-216571.2; B-216571.3 

Regard ing  W a l s k y ' s  a rgument  t h a t  it is e n t i t l e d  to 
t h e  award e v e n  i f  t h e  o ther  b i d s  a re  r e s p o n s i v e  based  on  
s p l i t t i n y  t h e  award so t h a t  Walsky r e c e i v e s  award on  
s c h e d u l e  A and o n e  i t e m  u n d e r  s c h e d u l e  B,  t h e  so l ic i ta -  
t i o n  c l e a r l y  p r o v i a e s  for  s p l i t t i n g  t h e  award o n l y  between 
schedules A and B. I t  does n o t  permit a n  award s p l i t t i n g  
t h e  two items u n d e r  s c h e d u l e  B. T h e  award t h e r e f o r e  s h o u l d  
be made, i f  o t h e r w i s e  appropr i a t e ,  o n  t h e  basis s e t  f o r t h  
by t h e  Corps .  

W e  need  n o t  c o n s i d e r  P a c i f i c  H a i n i e r ' s  and A&A 
R o o f i n g ' s  p ro t e s t s  t h a t  W a l s k y ' s  b i d  is n o n r e s p o n s i v e  
s i n c e  w e  have  c o n c l u d e d  t h a t  t h e i r  b ids  are r e s p o n s i v e  
and t h u s  Fualsky is n o t  i n  l i n e  for  award. 

We d e n y  W a l s k y ' s  protest  and d i s m i s s  t h o s e  of ALA 
Roof ing  ana  Pacif ic  R a i n i e r .  

Har ry  R. Van C leve  
G e n e r a l  Counse l  

- 4 -  




