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The use of specifications which do not 
adequately describe the government's actual 
needs provides a compelling reason to cancel 
an invitation after bid opening. GAO will 
not substitute its judgment about the 
adequacy of the specifications, and has no 
basis to object where the protester has not 
shown the agency's determination to be 
clearly unreasonable. 

Flight Refueling, Inc. (FRI) protests the Naval Ocean 
Systems Center's cancellation of invitation for bids ( I F B )  
No. N66001-84-B-0115, a total small business set-aside, for 
torpedo fueling/defueling stands and spare parts. We deny 
the protest. 

solicitation when bids were opened in April of 1984. At 
the Navy's request, the Defense Contract Administration 
Services Management Area, Baltimore (DCASMA) conducted a 
preaward survey of FRI. DCASMA recommended that award be 
withheld, and the contracting officer found F R I  to be 
nonresponsible, because of a lack of quality assurance 
capability and a lack of financial resources. The Navy 
referred the question of the protester's responsibility to 
the Small Business Administration ( S B A ) ,  which declined to 
issue a Certificate of Competency (COC). SBA reconsidered 
this decision in August, when it received additional 
financial information from the aqency. After reviewing 
the new information, SBA informed the agency that it was 
favorably considering the issuance of a COC, and asked 
that it be advised if the agency objected. DCASMA then 
conducted another preaward quality assurance survey and 
again recommended that no awagd be made to F R I .  

decided that the IFB specifications needed to be revised. 

FRI was the apparent low, responsive bidder under the 

At this point, the Navy reviewed the solicitation and 
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The contracting officer issued determinations and findings 
to support a decision to cancel the solicitation, and 
notified FRI of the cancellation. 

. 

The Navy enumerates three bases for its decision: the 
use of inadequate quality control requirements, the lack of 
a first article testing requirement, and various deficien- 
cies in the specifications (including design revisions and 
parts changes).l/ The protester contends that none of 
these reasons provides a sufficient basis for canceling the 
solicitation after bids had been opened. 

The Federal :-quisition Regulation, 5 14.404-1 (a) ( 1 1 ,  
provides that after bids have been opened, award must be 
made to that responsible bidder who submitted the lowest, 
responsive bid, unless there is a compelling reason to 
reject all bids and cancel the invitation. 48 C.F.R. 
S 14.404-1(a) (1984). Our Office has held that the use of 
specifications which do not adequately describe the 
government's actual needs generally provides a compelling 
reason for cancellation. - See, e.g., Kings Point Mfg. Co., 
2, Inc B-210757, Sept. 19, 1983, 83-2 CPD 11 342. We have 
also held that contracting officials have broad discretion 
to decide whether or not appropriate circumstances for 
cancellation exist, and our review is limited to consider- 
ing the reasonableness of the exercise of that discretion. 
Professional Carpet Service, B-212442, et al., Oct. 24, 
1983, 83-2 CPD 11 483. In order to prevail, the protester 
must demonstrate that the contracting officer abused this 
discretion. Id. We therefore will not question a cancel- 
lation where the record provides a rational basis that a 
compelling reason justifies cancellation. See Surgical 
Instrument Co. of America, B-211368, Nov. 18,1983, 83-2 
CPD d 583. 

The Navy's first reason for canceling the solici- 
tation, that the quality control requirements must be 
upgraded to "MIL-Q-9858A", is based on the agency's 
determination that improperly manufactured stands (or 
stands constructed from improperly manufactured components) 

- l /  Although the contracting officer also cited an 
ambiguity in the option provisiofs of the solicitation as a 
basis for cancellation, the agency report to our Office 
does not rely on that factor. 
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r e p r e s e n t  a p o t e n t i a l  h a z a r d  t o  Navy p e r s o n n e l .  The  Navy 
p o i n t s  out  t h a t  t h e  s o l i c i t a t i o n  is  f o r  a n  i n i t i a l  p u r c h a s e  
of a newly  d e s i g n e d  t e s t  s t a n d ,  and  t h a t  t h e  p u r p o s e  o f  t h e  
s t a n d  is  t o  t r a n s f e r  O t t o  F u e l ' I I  t o  t h e  MK-46 t o r p e d o  
s a f e l y  and  e f f i c i e n t l y .  T h i s  f u e l  is  r e p o r t e d  by  t h e  Navy 
B u r e a u  o f  M e d i c i n e  and  S u r g e r y  t o  c a u s e  a r a n g e  o f  a d v e r s e  
symptoms when i n h a l e d  o r  a b s o r b e d  t h r o u g h  t h e  s k i n .  
The  Navy t h e r e f o r e  stresses t h e  i m p o r t a n c e  o f  p r e v e n t i n g  
e x p o s u r e  of i t s  p e r s o n n e l  t o  t h e  f u e l  or i t s  v a p o r s .  
I n d e e d ,  o n e  s t a t e d  p u r p o s e  o f  t h e  p r o c u r e m e n t  is  t o  
m i n i m i z e  t h e  p o s s i b i l i t y  o f  s p i l l s ,  l e a k s  or  o t h e r  
i n a d v e r t e n t  e x p o s u r e  t o  t h e  f u e l .  The  Navy c o n t e n d s  t h a t  
t h e  known h a z a r d s  a s s o c i a t e d  w i t h  t h e  u s e  o f  t h i s  f u e l  
w a r r a n t  t h e  most s t r i n g e n t  q u a l i t y  control  p r o g r a m ,  

I n  e x p l a i n i n g  t h e  d i f f e r e n c e  b e t w e e n  t h e  q u a l i t y  
c o n t r o l  program o r i g i n a l l y  r e q u i r e d  i n  t h e  I F B  and  
t h e  o n e  r e q u i r e d  by  MIL-Q-9858A, t h e  Navy g i v e s  a s  a n  
example t h e  f a c t  t h a t  t h e  l a t t e r  requires v e r i f i c a t i o n  o f  
t h e  q u a l i t y  o f  e a c h  componen t  u s e d  i n  b u i l d i n g  t h e  t o r p e d o  
f u e l i n g  s t a n d s ,  whereas t h e  f o r m e r  r e q u i r e s  o n l y  t h a t  t h e  
q u a l i t y  of t h e  c o m p l e t e d  u n i t  b e  t e s t e d .  The  Navy c o n t e n d s  
t h a t  t e s t i n g  a t  t h e  componen t  l e v e l  is  e s s e n t i a l  b e c a u s e  
some d e f e c t s  i n  i n d i v i d u a l  c o m p o n e n t s  would  n o  l o n g e r  be 
v i s i b l e  i n  t h e  f u l l y  a s s e m b l e d  s t a n d .  The  Navy a s s e r t s  
t h a t  o n l y  t h e  more s t r i n g e n t  q u a l i t y  g u i d e l i n e s  p r o v i d e  t h e  
l e v e l  o f  q u a l i t y  a s s u r a n c e  r e q u i r e d  to  meet t h e  a g e n c y ' s  
n e e d s .  T h e  Navy n o t e s  i n  t h i s  r e g a r d  t h a t  MIL-Q-9858A 
r e q u i r e s  t h e  c o n t r a c t o r  t o  h a v e  a complete q u a l i t y  c o n t r o l  
program, i n c l u d i n g  a q u a l i t y  a s s u r a n c e  s t a f f ,  a n  i n i t i a l  
p l a n n i n g  d o c u m e n t  a d d r e s s i n g  q u a l i t y  c o n t r o l  m e t h o d o l o g y ,  
a n d  q u a l i t y  cost d a t a .  

T h e  N a v y ' s  a s s e r t i o n s  t h a t  O t t o  F u e l  I1 p r e s e n t s  
s e r i o u s  h e a l t h  r i s k s  to  p e r s o n n e l ,  and  t h e  i m p o r t a n c e  of 
p r e v e n t i n g  a n y  l e a k s  o r  e x p o s u r e  t o  t h e  f u e l ,  a r e  uncon-  
t e s t e d .  However ,  FRI a r g u e s  t h a t  n o  i n s p e c t i o n  s y s t e m  can 
g u a r a n t e e  t h e  s a f e t y  o f  Navy p e r s o n n e l ,  a n d  t h a t  t h e  
o r i g i n a l  g u i d e l i n e s  would  b e  a s  e f f e c t i v e  a s  MIL-Q-9858A. 
T h e  p ro t e s t e r  f u r t h e r  c o n t e n d s  t h a t  t h e  o n l y  r e a l  e f f e c t  o f  
MIL-Q-9858A would be t o  i n c r e a s e  d o c u m e n t a t i o n  and  r e c o r d -  
k e e p i n g  r e q u i r e m e n t s .  We d o  n o t  f i n d  these  a r g u m e n t s  
per s u a s  i v  e. 

& 
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Although the protester objects to the Navy's deter- 
mination to impose more stringent quality controls, it * 
has not demonstrated that the Navy's judgment was clearly 
unreasonable or arbitrary in this regard. Rather, the 
protester has simply asserted that the original quality 
assurance program is adequate for the Navy's needs. 
Mere disagreement with the agency's determination of its 
actual needs is not sufficient to establish that the agency 
abused its discretion here. Moreover, we find no basis to 
question the agency's judgment that a more stringent 
quality control standard is necessary, since the equipment 
belng procured represents a serious safety hazard if 
improperly manufactured. 

FRI also argues that the cancellation was improper 
because all of the proposed changes could have been 
negotiated after award. However, the general rule in this 
regard is that the integrity of the competitive bidding 
system precludes an agency from awarding a contract 
competed under given specifications with the intention of 
changing to materially different specifications after 
award. -See Kings Point Mfg. Co., Inc., B-210757, supra, 
83-2 C P D T 3 4 2  at 3. Both pacties agree that the 
imposition of the more stringent quality controls would 
result in higher costs of production. The protester has 
even alleged that the use of MIL-Q-9858A will "drive up the 
cost to the Government" and will preclude small business 
concerns from bidding competitively.2/ In this circum- 
stance, we are persuaded that the proposed changes are 
substantial and will materially affect the manufacture and 
cost of the torpedo stands. Award to the protester under 
the original specifications, without material changes, 
therefore would have been improper. 

Because the change in quality control requirements 
provides sufficient justification for canceling the 
solicitation, we need not consider whether the other bases 
advanced by the agency also justify the cancellation. 
However, we feel compelled to point out that the need for 
stringent quality control requirements should have been 
apparent prior to bid opening: the use of Otto Fuel I1 was 
envisioned from the start, and the dangers inherent in 
that use were well known. Therefore, we must agree with 

3 

2/ We note, however, that the revised solicitation is a 
total small business set-aside. 
- 
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t h e  p r o t e s t e r ' s  complain t h a t  t h e  agency, by r e q u i r i n g  the 
p r o t e s t e r  t o  undergo two preaward surveys and the COC . 
process ,  has unnecessar i ly  caused s i g n i f i c a n t  expense both 
t o  t h e  government and t o  t h e  b idder .  We do not b e l i e v e  
t h a t  the  agency followed sound judgment i n  t h i s  r e s p e c t ,  
and i t s  a c t i o n s  c l e a r l y  d i d  not enhance the  i n t e g r i t y  of 
the compe t i  t i v  e bidding process .  

I n  t h i s  connect ion,  w e  note  the s i m i l a r i t y  between 
t h i s  case  and Intercomp Co., 8-213059 ,  May 2 2 ,  1984 ,  84-1 
CPD 11 5 4 0 ,  which a l s o  involved a Navy procurement. There,  
t h e  agency canceled an I F B  long a f t e r  b i d  opening, a l s o  
fol lowing a d e c i s i o n  by the  SBA t o  i s s u e  a COC t o  the  
p r o t e s t e r  i n  t h a t  case.  A f t e r  express ing  our  be l ie f  t h a t  
t h e  cognizant  procurement o f f i c i a l s  had not followed sound 
judgment i n  f a i l i n g  t o  cance l  t h e  s o l i c i t a t i o n  a s  e a r l y  a s  
p o s s i b l e  upon d iscover ing  a s p e c i f i c a t i o n  de f i c i ency ,  we 
advised the  S e c r e t a r y  of t h e  Navy of our  view. Here, 
although t h e  Navy ac ted  t o  cance l  promptly upon d iscover ing  
the  d e f i c i e n c y  i n  t h e  s p e c i f i c a t i o n s ,  w e  f i n d  t he  long 
de lay  i n  recognizing t h e  d e f i c i e n c y  equa l ly  d i s t u r b i n g .  
These e r r o r s  i n  judgment cause unnecessary expense t o  a l l  
p a r t i e s  i n v o l v e d ,  and engender unnecessary susp ic ions  of 
u n f a i r  t rea tment .  I n  view of t h i s  s i m i l a r  e r r o r  some few 
months a f t e r  t h e  Intercomp d e c i s i o n  was i s sued ,  we a r e  
aga in ,  by s e p a r a t e  l e t t e r ,  advis ing  the  Sec re t a ry  of t h e  
Navy of t h i s  s i t u a t i o n .  

t J y  #>-  J- 
Harry R. Van Cleve 
General Counsel 

A 
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