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DIGEST: 

Fact that the contracting agency sent its 
protest report directly to the protester 
instead of to the firm's counsel does not 
affect the propriety of GAO's dismissal of 
the protest for failure to comment on the 
report within 7 working days after the date 
anticipated for receipt. Counsel was advised 
when the protest was filed that receipt would 
be presumed to be on the anticipated date, 
yet failed to advise us of any problem in 
that respect within the 7-day comment period, 
as required by GAO's Bid Protest Regulations. 

AFL-CIO Appalachian Council Inc. requests 
reconsideration of our March 19,  1985, dismissal of its 
protest under the Department of Labor's request for pro- 
posals No. JC-1-84-01. The protester objected to the 
technical evaluation and ultimate rejection of its oEfer to 
provide recruitment services for the Department's Job Corps 
program. We dismissed the protest because we did not 
receive the protester's comments responding to the con- 
tracting agency's report on the protest within 7 working 
days after we received the report, as required by our Bid 
Protest Regulations, 4 C.F.R. S 21.3(e) ( 1 9 8 5 ) .  The 
Regulations provide that the protester's failure within the 
7-day period to file comments, or to file a statement 
requesting that the protest be decided on the existing 
record, or to request an extension of the period for sub- 
mitting comments, will result in the dismissal of t h e  
protest. 

We affirm the dismissal. 

The 7-day comment period ended March 1 9 ,  1985.  The 
protester, through counsel, exp4ains that while a copy of 
its protest was filed with the Contracting agency and 
specifically stated that notices regarding the protest 
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s h o u l d  be addres sed  to  c o u n s e l ,  t h e  c o n t r a c t i n g  a g e n c y  s e n t  
a copy of i t s  r epor t  d i r e c t l y  t o  t h e  p r o t e s t e r .  C o u n s e l  
s t a t e s  t h a t  t h e  p e r s o n  h a v i n g  k n o w l e d g e  o f  t h e  p r o t e s t  a t  
t h e  AFL-CIO A p p a l a c h i a n  C o u n c i l  d i d  n o t  d i s c o v e r  t h e  repor t  
u n t i l  March  21 when h e  r e t u r n e d  f r o m  a b u s i n e s s  t r i p ,  a n d  
f u r n i s h e d  t h e  r e p o r t  t o  c o u n s e l  t h e  f o l l o w i n g  d a y .  
March 22 a l s o  was t h e  d a y  t h e  c o u n s e l  r e c e i v e d  o u r  
d i s m i s s a l  n o t i c e ,  w h i c h  was d a t e d  t h e  e i g h t h  w o r k i n g  d a y  
a f t e r  w e  r e c e i v e d  t h e  a g e n c y  report .  Based o n  these  
c i r c u m s t a n c e s ,  t h e  p ro tes te r  a r g u e s  t h a t  t h e  7 -day  p e r i o d  
f o r  f i l i n g  comment s  s h o u l d  h a v e  b e g u n  o n  t h e  d a t e  c o u n s e l  
a c t u a l l y  r e c e i v e d  a c o p y  of t h e  report .  We d i s a g r e e .  

When t h e  p r o t e s t  was f i l e d  w i t h  t h i s  O f f i c e ,  we 
p r o m p t l y  s e n t  c o u n s e l  a s t a n d a r d  a c k n o w l e d g m e n t  n o t i c e  
( d a t e d  J a n u a r y  3 0 )  a d v i s i n g  i t  t h a t  t h e  c o n t r a c t i n g  
a g e n c y ' s  report  was d u e  o n  March  7, a n d  t h a t  i t  s h o u l d  
r e c e i v e  a copy of t h e  report  a t  a b o u t  t h a t  time. T h e  
l e t t e r  f u r t h e r  s t a t e d  t h a t  c o u n s e l  s h o u l d  promptly n o t i f y  
o u r  O f f i c e  i f  i t  d i d  n o t  r e c e i v e  t h e  report ,  a n d  t h a t :  

" U n l e s s  w e  h e a r  f r o m  y o u  we w i l l  a s s u m e  t h a t  
y o u  r e c e i v e d  y o u r  c o p y  o f  t h e  r epor t  when w e  
r e c e i v e d  o u r s .  . . . I f  w e  h a v e  n o t  h e a r d  
f r o m  y o u  by t h e  s e v e n t h  w o r k i n g  d a y  [ a f t e r  
o u r  rece ip t  of t h e  r e p o r t ] ,  w e  w i l l  c lose o u r  
f i l e  w i t h o u t  a c t i o n . "  

C o u n s e l  t h u s  knew t h a t  o u r  O f f i c e  w o u l d  p r e s u m e  t h a t  t h e  
7-day  per iod commenced o n  t h e  d a t e  a f t e r  t h e  r e p o r t  was d u e  
u n l e s s  w e  were n o t i f i e d  b y  c o u n s e l  w i t h i n  t h e  pe r iod  t h a t  
i t  h a d  n o t  received t h e  report  o n  t h a t  d a t e ;  w e  r e c e i v e d  n o  
s u c h  n o t i c e ,  h o w e v e r .  

T h e  e f f e c t  o f  t h e  p r e s u m p t i o n  r e g a r d i n g  r e c e i p t  o f  t h e  
report  is to  place t h e  s l i g h t  b u r d e n  o n  t h e  p r o t e s t e r  O r  
i t s  c o u n s e l  t o  a d v i s e  u s  i f  i t  d i d  n o t  r e c e i v e  a n  a g e n c y  
r epor t  when d u e ,  s i n c e  we otherwise h a v e  n o  way of k n o w i n g  
w h e t h e r  o r  n o t  i t  r e c e i v e d  t h e  r epor t .  Our  O f f i c e  
g e n e r a l l y  i s  r e q u i r e d  t o  i s s u e  a f i n a l  d e c i s i o n  w i t h i n  
90 w o r k i n g  d a y s  a f t e r  t h e  p ro t e s t  is f i l e d ,  w h i l e  
t h e  c o n t r a c t i n g  a g e n c y  is  a f f o r & d  25  w o r k i n g  d a y s  a f t e r  
n o t i f i c a t i o n  o f  t h e  p r o t e s t  to  prepare  i t s  r epor t .  
3 1  U.S.C.  S S  3 5 5 3  a n d  3 5 5 4 ,  a s  a d d e d  by t h e  C o m p e t i t i o n  i n  
C o n t r a c t i n g  A c t ,  P u b .  L. N O .  9 8 - 3 6 9 ,  2 7 4 1 ,  98 S t a t .  1 1 7 5 ,  
1199 ( 1 9 8 4 ) .  I f  the re  were no r e q u i r e m e n t  t h a t  a p r o t e s t e r  
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n o t i f y  u s  of i t s  f a i l u r e  t o  rece ive  a r e p o r t ,  then the 
p r o t e s t e r  could i d l y  await the r e p o r t  f o r  an  i n d e f i n i t e  
time t o  t h e  detriment of t h e  p r o t e s t  s y s t e m  gene ra l ly ,  a s  
well  a s  t o  our a b i l i t y  t o  reso lve  b i d  p r o t e s t s  
expedi t iously.  

The p r o t e s t e r  argues t h a t  i t  i s  u n f a i r  t o  place the 
burden on the p r o t e s t e r  to advise  u s  of i t s  f a i l u r e  t o  
rece ive  a r epor t  w i t h i n  7 working days a f t e r  the r e p o r t ' s  
due d a t e  without f i r s t  publ ishing formal no t i ce  of the 
requirement i n  the  Federal  Regis te r .  We poin t  ou t ,  
however, t h a t  the p r o t e s t e r  had a c t u a l  no t i ce  of the 
requirement s ince  the re  is no ques t ion ,  b u t  t h a t  the pro- 
t e s t e r ' s  counsel received our acknowledgment l e t t e r ,  dated 
more than 6 weeks before the p r o t e s t e r ' s  comments were due. 

Accordingly, our d i smissa l  of the  p r o t e s t ,  because w e  
received no no t i ce  from t h e  p r o t e s t e r ' s  counsel t h a t  i t  had 
f a i l e d  t o  rece ive  i t s  copy of t h e  agency r epor t  w i t h i n  
seven working days a f t e r  the r epor t  was d u e ,  is  affirmed. 

General Counsel 




