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Generally, GAO will not consider protests 
against contract modifications, since these 
involve contract administration; however, 
where, as here, a protester alleges that a 
modification went beyond the scope of an 
existing contract and should have been the 
subject of a new procurement, GAO will 
determine whether the nature of the original 
contract has been changed so substantially 
that a new procurement should be conducted. 

When disputed modifications do not make the 
contract to be performed essentially 
different from the one originally competed, 
the additional work is within the scope of 
the contract and a new procurement is not 
required. 

When improper conduct on the part of govern- 
ment officials is alleged, the protester has 
the burden of proof, and the GAO will not 
rely on inferences alone to find misconduct. 
In a case where the protester’s evidence is 
nothing more than its suspicion that the 
contracting agency may have released or will 
release its proprietary data to a compet- 
itor, but the agency denies any such 
intention, the protester has not met its 
burden of proof. 

If a protester intends to argue that its 
competitor is independently gaining 
unauthorized access to its proprietary data, - i.e., without agency involvement, then this 
is a dispute between private parties and 
thus is beyond the scope of GAO’s bid pro- 
test function. 
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5. When a protester questions its competitor's 
capacity to perform the additional work 
under a proposed contract modification, it 

atfirmative responsibility determination--a 
matter that GAO does not review except under 
certain limited circumstances not present 
here--or raising a question of contract 
administration--generally beyond the scope 
of Giro's bid protest function. 

is either protesting against the agency's - 

Wayne ti. Coloney Co., Inc., protests the Department of 
the Air Force's decision to modify contract No. F19630-81- 
D-0002 to aliow the Sperry Corporation to moaernize an 
Automatea Fuels Accounting System (APAS) which Coloney 
originally designed. The firm contends that the Air Force 
should instead conduct a new, competitive procurement for 
the work in question. 

he deny the protest. 

BACKGROUND : 

Contract -0002 calls for Sperry to modernize 277 
computer systems worldwide for the Air Force, the Defense 
Mapping Agency, and the North Atlantic Treaty Organization. 
Sperry was awarded the contract in January 1983 after 
participating in a technical evaluation, or "Compute-Off," 
with the Burroughs Corporation. After a number of modifi- 
cations, contract -0002 now has a total estiinatea value of 
$548,725,&95. 

The major objective of contract -0002 is to update 
"base-level computer systems"--in other words, to modernize 
the computer systems that help large military instal- 
lations and their satellite units keep track of day-to-day 
activities. The Air Force has designated this moderniza- 
tion drive the "Pnase IV Program" and has made the Auto- 
mated Systems Program Office at Gunter Air Force Station, 
Alabama, responsible for its implementation. 
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One o f  t h e  t a s k s  a s s i g n e a  t o  S p e r r y  u n d e r  t h e  P h a s e  I V  
Program is u p d a t i n g  t h e  S t a n d a r d  Base S u p p l y  Sys tem (SBSS). 
The SBSS is a s o f t w a r e  p a c k a g e  d e s i g n e d  t o  p r o v i d e  t h e  
management i n f o r m a t i o n  n e c e s s a r y  t o  t r a c k  and o r d e r  bas$- 
l e v e l  s u p p l i e s .  The AFAS is  a sub-e l emen t  of t h e  SBSS. 
Coloney  d e s i g n e d  t h e  AFAS i n  1979 u n d e r  a n  A i r  F o r c e  con- 
t rac t ,  N o .  F09603-79-C-1527, f o r  t h e  p u r p o s e  o f  m o n i t o r i n g  
and  r e c o r a i n g  d a t a  o n  t h e  f u e l  and  o i l  d i s p e n s e d  by base 
s e r v i c e  s t a t i o n s .  Unaer  C o l o n e y ' s  s y s t e m ,  t h e  da t a  is  
recorded o n  a punched  paper tape w h i c h  is t h e n  t r a n s p o r t e d  
p h y s i c a l l y  t o  a n o t h e r  o f f i c e  t o  be e n t e r e d  i n t o  t h e  SBSS. 
S p e r r y ' s  new P h a s e  I V  h a r d w a r e  f o r  t h e  SBSS w i l l  n o t  accept 
t h i s  punched  tape.  The i n f o r m a t i o n ,  t h e r e f o r e ,  would h a v e  
t o  b e  c o n v e r t e d  m a n u a l l y  b e f o r e  i t  c o u l d  be p u t  i n t o  t h e  
SBSS data  base. 

8 

Unknown to  G u n t e r  A i r  Force S ta t ion ,  Cvarner Rob ins  A i r  
Force Base, G e o r g i a ,  t h e  command t n a t  had awarded t h e  
o r i g i n a l  AFAS c o n t r a c t  t o  Co loney ,  had c o n t a c t e d  Coloney  o n  
i t s  own a u t h o r i t y  a b o u t  h a v i n g  Coloney  u p d a t e  t h e  AFAS and - 
p r o v i d e  a n  a u t o m a t e d  l i n k ,  or i n t e r f a c e ,  be tween AFAS and 
SBSS . However, a f t e r  s t u d y i n g  Co loney '  s p l a n ,  Warner 
Rob ins  c o n c l u d e d  t h a t  C o l o n e y ' s  proposed price was too h i g h  
and t h a t  Coloney  wanted  data a b o u t  t h e  S p e r r y  s y s t e m  w h i c h  
t h e  A i r  Force c o u l d  n o t  release. C o n s e q u e n t l y ,  Warner 
Rob ins  decided to  drop t h e  idea o f  h a v i n g  Coloney do t h e  
m o d e r n i z a t i o n  and  s u b m i t t e d  a recommendat ion  t h r o u g h  
c h a n n e l s  t h a t  S p e r r y  be a u t h o r i z e d  t o  do t h e  work. 

The A i r  F o r c e  m o d i f i e d  S p e r r y ' s  c o n t r a c t  u n d e r  con- 
t rac t  l i n e  item number 0034,  "Special  S t u d i e s ,  A n a l y s i s ,  
a n d  Tes t s , ' '  so  t h a t  S p e r r y  c o u l d  d e v e l o p  a l t e r n a t i v e s  f o r  
l i n k i n g  AFAS and SBSS. Upon c o m p l e t i o n  o f  t h i s  s t u d y ,  
S p e r r y  proposed a number of a l t e r n a t i v e s .  The A i r  Force 
s e l e c t e d  a p l a n  c a l l i n g  f o r  C o l o n e y ' s  punchea  paper tape to  
be replaced by a modem t h a t  would l i n k  t h e  AFAS compute r  to  
t h e  SBSS s y s t e m  and  t r a n s m i t  t h e  d a t a  Collected t o  a 
t e r m i n a l  already s u p p l i e d  u n d e r  t h e  SBSS m o d e r n i z a t i o n  pro- 
gram. Before the A i r  F o r c e  c o u l d  mod i fy  c o n t r a c t  -0002 t o  
i n c l u d e  t h i s  project ,  however ,  Coloney  f i l e d  i ts  protest .  
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COLONEY's PROTEST: 

Coloney's protest can be summarized as follows: 

--The requirement of Defense Acquisition 
Regulation (DAR) S 1-300.2, reprinted in 
32 C.F.R. pts. 1-39 (1984), that all 
contracts be made "on a competitive basis 
to the maximum practicable extent"l/ 
has not been met--that is, Coloney-is a 
qualified contractor, ready and able to 
compete for and perform the work in 
question, yet the Air Force has in effect 
awarded a sole-source contract to Sperry 
for a study of the AFAS system and now 
proposes to award Sperry a sole-source 
contract to modernize the system. 

--Sperry cannot accomplish the AFAS/SBSS 
interface without access to the technical 
data and computer software used in the 
current AFAS system; there is evidence 
from an attempted hookup of a modem to the 
AFAS at McGuire Air Force Base, New 
Jersey, that the Air Force has given 
Sperry access to proprietary Coloney data 
even through Coloney furnished that data 
to the agency under limited rights in 
accordance with contract -1527 and has not 
authorized its release. 

--In Coloney's opinion, both the contract 
modification that originally authorized 
Sperry to study how to interface the AFAS 
system with the SBSS and the proposed 

- 1/This regulation was based on the statutory requirement 
for "maximum practicable" competition in negotiated 
procurements found in 10 U.S.C. S 2304(g) (1982). Under 
the Competition in Contracting Act of 1984, which applies 
to solicitations issued after March 31, 1985, the standard 
becomes "full and open" competition. -- See 10 U.S.C. 
S S  2301(a)(l), 2304(a)(l)(A), as amended by the Competition 
in Contracting Act of 1984, Pub. L. No 98-369, SS 2721- 
2723, 2751, 98 Stat. 1185-1203 (1984). 
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m o d i f i c a t i o n  t h a t  would  a u t h o r i z e  S p e r r y  
t o  u n d e r t a k e  t h e  work a r e  o u t s i d e  t h e  
scope of work o f  c o n t r a c t  -0002. 
C o l o n e y ,  t h e r e f o r e ,  r e q u e s t s  o u r  O f f i c e  t o  
recommend t h a t  t h e  A i r  F o r c e  c a n c e l  t h e  
proposed m o d i f i c a t i o n  a n d  c o n d u c t  a new 
c o m p e t i t i v e  p r o c u r e m e n t .  

THE A I R  FORCE'S RESPONSE: 

T h e  A i r  F o r c e ,  o n  t h e  o t h e r  h a n d ,  f i n d s  no merit i n  
a n y  o f  C o l o n e y ' s  a r g u m e n t s .  A s  t o  C o l o n e y ' s  charge t h a t  
t h e  award  o f  t h e  AFAS i n t e r f a c e  s t u d y  v i o l a t e d  s t a t u t o r y  
and  r e g u l a t o r y  r e q u i r e m e n t s  r e g a r d i n g  c o m p e t i t i o n ,  t h e  A i r  
F o r c e  e m p h a s i z e s  t h a t  c o n t r a c t  -0002 was a w a r d e d  t o  S p e r r y  
o n l y  a f t e r  a 2 - y e a r  c o m p e t i t i o n  b e t w e e n  S p e r r y  and  t h e  
B u r r o u g h s  C o r p o r a t i o n .  The  a g e n c y  a r g u e s  t h a t  o n e  o f  t h e  
key o b j e c t i v e s  of c o n t r a c t  -0002 i s  t h e  m o d e r n i z a t i o n  o f  
t h e  SBSS s y s t e m ,  t h a t  d a t a  is a c c u m u l a t e d  u n d e r  t h e  AFAS so - 
t h a t  i t  c a n  be f e d  i n t o  t h e  SBSS s y s t e m ,  and  t h a t  c o n t r a c t  
-0002 s p e c i f i c a l l y  p r o v i d e s  a t  l i n e  item 0034 t h a t  s t u d i e s  
s u c h  a s  t h e  AFAS i n t e r f a c e  s t u d y  c a n  b e  a u t h o r i z e d .  T h e  
A i r  Force s t a t e s  t h a t  i t  d o e s  n o t  see how C o l o n e y  c a n  c la im 
t h a t  t h e  i n t e r f a c e  s t u d y  was awarded  o n  a n  improper sole- 
s o u r c e  b a s i s :  t h e  o r i g i n a l  c o n t r a c t  was c o m p e t i t i v e l y  
w a r d e d ;  t h e  c o m p u t e r  s y s t e m  u n d e r  s t u d y  i s  c l e a r l y  a sub-  
u n i t  o f  t h e  l a r g e r  s y s t e m ;  and  s p e c i f i c  c o n t r a c t  a u t h o r i t y  
e x i s t s  f o r  i n i t i a t i n g  s u c h  a s t u d y .  T h e  A i r  Force a l so  
p o i n t s  o u t  t h a t  t h e  s t u d y  t h a t  W a r n e r  R o b i n s  r e q u e s t e d  f rom 
C o l o n e y  was u n a u t h o r i z e d  and had n o  r e l a t i o n  t o  t h e  m o d i f i -  
c a t i o n  o f  S p e r r y ' s  c o n t r a c t .  

R e g a r d i n g  t h e  a l l e g e d  re lease of p r o p r i e t a r y  C o l o n e y  
d a t a ,  t h e  A i r  F o r c e  d e n i e s  t h a t  i t  h a s  g i v e n  S p e r r y  access 
to  a n y  s u c h  i n f o r m a t i o n .  T h e  a g e n c y  agrees  t h a t  C o l o n e y  
f u r n i s h e d  t h e  AFAS t e c h n i c a l  d a t a  a n d  c o m p u t e r  s o f t w a r e  t o  
i t  w i t h  l i m i t e d  r i g h t s  and  a s s u r e s  C o l o n e y  t h a t  i t  w i l l  n o t  
t u r n  o v e r  a n y  s u c h  d a t a  to  S p e r r y  w i t h o u t  f i r s t  o b t a i n i n g  
C o l o n e y ' s  p e r m i s s i o n .  

B a s e d  o n  t h e  f o r e g o i n g ,  t h e  A i r  F o r c e  r e q u e s t s  t h a t  
o u r  O f f i c e  d e n y  t h e  p ro tes t ,  so t h a t  i t  may proceed w i t h  
t h e  p r o p o s e d  c o n t r a c t  m o d i f i c a t i o n  a n d  t h e  s u b s e q u e n t  
m o d e r n i z a t i o n  of t h e  AFAS s y s t e m .  
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GAO ANALYSIS: 

As a general rule, our Office will not consider 
protests against contract modifications since these involve 
contract administration, a responsibility of the procuring 
agency. Symbolic Displays, Inc., B-182847, May 6, 1975, 
75-1 CPD 11 278. We will, however, review an allegation 
that a modification exceeds the scope of an existing 
contract and therefore should be the subject of a new 
procurement. American Air Filter Coo--Reconsideration, 
57 Comp. Gen. 567 (1978), 78-1 CPD 11 493; Aero-Dri Corp., 
B-192274, Oct. 26, 1978, 78-2 CPD 11 304. In determining 
whether a modification is beyond the scope of the contract, 
our Office looks to whether the original purpose or nature 
of a particular contract has been changed so substantially 
that the contract for which the competition was held and 
the contract to be performed are essentially different. 
E . J .  Murray Co., Inc., B-212107.3, Dec. 18, 1984, 84-2 CPD 
11 680. 

According to Coloney, the contract modifications in 
question here go beyond the scope of Sperry's contract 
-0OL12 and thus require a new procurement. We do not 
agree. First, we believe Sperry's contract is worded 
broaaly enough so that the initlal study concerning methods 
for interfacing AFAS with SBSS fell within its scope. Line 
Item 0034 provides that separate studies, analyses, ana 
tests will be described by separate statements of work; it 
requires the contractor to subinit separate technical and 
price proposals and states that after negotiation and 
definitization, stuaies will be incorporated into the 
contract as separate sub-line items. 

Second, as the Air Force has pointed out, the overall 
purpose of contract -0002 is the modernization of nearly 
300 base-level computer systems, including the SBSS. 
Since, as the Air Force further points out, the AFAS is a 
sub-unit of the SBSS, it follows that any modernization of 
the AFAS undertaken so that data froin it can be 
automatically transferred to SBSS would fall within the 
scope of contract -0002. In our opinion, therefore, the 
Air Force's two disputed contract modifications (the 
completed one for study of the AFAS interface and the 
proposed one for its completion) do not make the contract 
to be performed essentially different from the one 
originally competed. Ratner, the modifications do no more 
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than l o g i c a l l y  extend t h e  o v e r a l l  ob jec t ive  of the Phase IV 
program. Under these circumstances,  we f i n d  n o  bas i s  t o  
quest ion the A i r  Force 's  dec is ion  t o  update t h e  AFAS system 
by modifying c o n t r a c t  -0002, r a t h e r  than by conducting- a 
new procurement. Nor can we conclude t h a t  e i t h e r  modifi- 
ca t ion  cons t i t u t ed  a n  improper sole-source award. 

We a l s o  f i n d  no b a s i s  t o  conclude t h a t  the A i r  Force 
has given Sperry access  t o  p ropr i e t a ry  Coloney da ta .  
Other than Coloney's genera l  a l l e g a t i o n  t h a t  t h e  A i r  Force 
has turned over i t s  p ropr i e t a ry  da t a  t o  Sperry,  the only 
proof of fe red  is Coloney's statement t h a t  i t  discovered 
what i t  be l ieves  t o  be an attempt a t  McGuire A i r  Force Base 
t o  hook up a modem to t h a t  f a c i l i t y ' s  AFAS system. The A i r  
Force, on the  o the r  hand, denies  g i v i n g  Sperry access  t o  
any of Coloney's p rop r i e t a ry  d a t a  and s t a t e s  t h a t  before 
ever doing so  i t  would f i r s t  obta in  Coloney's permission. 

When improper conduct on the p a r t  of government 
o f f i c i a l s  i s  a l l eged ,  t h e  p ro tes te r .  has t h e  burden of - 
proof ,  and our Off ice  w i l l  not r e l y  on in ferences  alone t o  
f ind  s u c h  misconduct. Davey Compresser Co., B-215028,  
Nov. 3 0 ,  1984 ,  84-2 CPD (1 5 8 9 .  I n  our opinion,  Coloney has 
not presented any evidence t h a t  the A i r  Force has i n  f a c t  
given Sperry access to  Coloney's p rop r i e t a ry  da ta .  A l l  
Coloney p resen t s  is i t s  suspicion t h a t ,  a t  l e a s t  t a c i t l y ,  
the  A i r  Force is  allowing Sperry t o  have access t o  i t s  
t echn ica l  information. I n  t h e  face  of the  A i r  Force 's  
d e n i a l ,  t h i s  is not s u f f i c i e n t  t o  car ry  the p r o t e s t e r ' s  
burden of proof. 

I f  Coloney be l i eves  t h a t  Sperry,  on i t s  own, has 
gained unauthorized access  t o  Coloney's technica l  da ta  and 
sof tware,  our Of f i ce  can take n o  remedial ac t ion .  I t  would 
be a d i s p u t e  between p r i v a t e  p a r t i e s ,  and w e  have held t h a t  
s u c h  a d i spu te  is  beyond the scope of our bid p r o t e s t  f u n c -  
t ion .  e, f o r  example, G a r r e t t  Corp., Pneumatic Systems 
Divis ion,  8-207294 ,  May 10,  1982 ,  82-1 CPD W 4 5 1 .  

Coloney f u r t h e r  argues t h a t  Sperry lacks  t h e  capacity 
t o  modernize the AFAS system without access t o  Coloney's 
p rop r i e t a ry  d a t a  and s t a t e s  t h a t ,  i f  Sperry succeeds, t h i s  
w i l l  be prima f a c i e  evidence t h a t  the f i r m  has improperly 
obtained such da ta .  To the ex ten t  t h a t  Coloney is 
quest ioning whether Sperry is  a respons ib le  contractor--in 
o the r  words, whether Sperry has the  c a p a b i l i t y  t o  implement 
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the AFAS modernization, it is well establisned that our 
Office does not review affirmative responsibility 
determinations except under certain limited circumstances - 
not present here. E.A.R. Division of Cabot Corp., 
B-215032, July 5, 1984 ,  84-2 CPD 11 19; 4 C.F.R.S 21.3(gy - -  
( 4 )  (1984). And in view of our finding that the Air Force 
properly modifled Sperry's contract to include 
modernization of the AFAS system, whether Sperry will have 
the capacity to do so without Coloney's technical data, or 
whether arrangements will need to be made for Coloney to 
release this data, are matters of contract administration, 
also beyond the scope of our bid protest function. 

The protest is denied. 

A + P  Har y R. Van leve 
u General Counsel 
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