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Agency nead has s t a t u t o r y  au tho r i ty  to  
waive app l i ca t ion  of Buy American Act 
r e s t r i c t i o n s  a f t e r  b i d  opening where he 
determines s u c h  ac t ion  t o  be i n  the puDlic 
i n t e r e s t .  

Lear s i e g l e r ,  Inc . ,  p r o t e s t s  the award of a cont rac t  
fo r  a i r c r a f t  f u e l  tanks by the kava1 A i r  Sys tems Comnand 
(Navy) t o  I s r a e l  Mi l i ta ry  I n d u s t r i e s  ( I M I ) ,  an I s r a e l i  
f i r m ,  under i n v i t a t i o n  f o r  b i a s  ( I F b )  N o .  N00b19-84-8- 
9004.  Lear contends t h a t  the Navy shoula nave addea a 
50-gercent eva lua t ion  f a c t o r  t o  1~41's l o w  bid pr i ce  pur-  
suant t o  the Buy Amerlcan Act, 4 1  U.5.C. 4 loa,  e t  seq. 
( 1 9 8 2 ) ,  which woula have made I N I ' s  evaluated p r i ce  hi-qher 
than the p r i ce  o f f e rea  oy  Lear. 

Lear a l s o  f i l e d  s u i t  i n  t h e  an i ted  S t a t e s  D i s t r i c t  
Court for  t h e  Central  D i s t r i c t  of Ca l i fo rn ia ,  - Lear 
h i e g l e r ,  'inc., Lnergy Products Givision v .  John Lehman, 
e t  a l . ,  C i v i l  Action N o .  85-1125, seeking in junc t ive  and 
aec l a ra to ry  r e l i e f  ana r a i s ing  s u b s t a n t i a l l y  the same 
i ssues  as r a i sed  i n  t he  p r o t e s t .  Tne court  has indicated 
an i n t e r e s t  i n  our dec is ion .  he ueny the p r o t e s t .  

Tne hemorandum of Agreement 

Under t h e  Buy American Act, suppl ies  whicn tiave oeen 
manufactured i n  t h e  United S t a t e s  a re  t o  be acquired ty 
the  Unitea S t a t e s  government unless c h e  head of the pro- 
curing agency aeterinines i t  t o  b e  " incons i s t en t  w i t n  the 
publ ic  i n t e r e s t "  or  " the  c o s t  c o  be unrzetsonalle." 
I O  U . S . C .  s loa ( i g t 4 - j .  I n  accorcidnce witn._oepartment of 
ljerense Feaeral  Acquisit ion keyulation Supplehent (bdb FAk 
Supplement) 5 25.205(71) (Gefense AcGuisition Ci rcu lar  
N o .  a4-1,  Piarch 1 ,  3 9 & 4 ) ,  an o f f e r  of yoods trotit a "non- 
qua l i fy ing  country" is t o  be evaluated by aaaing a 50- 
percent evaluat ion t'actoc t o  i t s  + r i c e .  A "qua l i fy ing  
country" is  defined i n  IjOD FAR SulT)piemeiit 5 2 5 . 0 0 1  / as 
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including a defense cooperation country that has an 
agreement with the United States for which the Secretary 
of Defense has made a determination and finding waiving 
the S\JY Amirican Act restrictions for specified items. 
In the case CJ€ IYI, a Memorandum of Agreement ( M O A )  was 
entered into between the rrnited States Secretary of 
Defense and the Jsraeli Defense Yinister on March 19 ,  
1979, The MOA states that i t  Drily applies to manufactured 
items which are listed in Annex " B "  to the MOA and that 
for such manufactured items, no price differentials 
resulting €ran "Buy National Caws and regulations" will he 
applied for evaluation of offers. 

O n  March 19, 1 9 5 4 ,  the United States and Israel 
amended and renewed the MOA, but subsequently experienced 
delays in finalizing a revised Annex I'B.'' Therefore, as 
an interim measure, the Under Secretary of Defense 
(Tesesrch and Engineerins) issued the following 
instructions: 

"[Tlhe Services will consider exemption of 
the Buy American Act/Balance of Payments 
Program on a purchase-by-purchase basis if 
absent these penalty factors the offer o €  
an Israeli product is the lowest price. My 
intent is not to exclude competition from 
Tsraeli products only because a new Annex 
' R '  has not Seen published. This is 
consistent with the provisions of the 1 9 8 4  
MOA. I' 

The Under Secretary of Defense (International Programs and 
Technology) reaffirmed this position in subsequent corre- 
spondenze with t3e Israeli Defense Mission to the United 
St3tos. On January 1 6 ,  1 9 8 5 ,  2 qonths after bid opening, 
and with the revised Annex I 'R"  still no t  finalized, the 
Assistant Secretary of the Navy (Shipbuilding and 
Logistics) issued a determination and findings pursuant to 
the interim instructions exempting I M T  from the applica- 
tion of the Buy American Act differential because he found 
that it-, would be "inconsistent with the public interest to 
apply the restrictions of the Buy American Act" to IMI's 
low ofEor .  Award was thereafter made on February 19, 1 9 8 5 ,  
notwithstanding the pendency of Lear's protest. 
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C o n t e n t i o n s  by L e a r  

We h a v e  r e c o g n i z e d  t b a t  a d e t e r m i n a t i o n  O E  w h e t h e r  a 
p a r t i c u l a r  p u r c h a s e  from a d o m e s t i c '  s3urce u n d e r  t h e  7ily 
Amer ican  Act i s  i n c o n s i s t e n t  w i t h  t h e  p u b l i c  i n t e r e s t  is a 
m a t t e r  of d i s c r e t i o n  v e s t e d  i n  t h e  head  of t h e  d e p a r t m e n t  
o r  a g e n c y  c o n c e r n e d .  K e u f f e l  & Esser Co., -F-193083, 
J u l y  17, 1979,  7 3 - 2  CPD 3 5 .  ?,ear n e v e r t 9 e l e s s  cDnterrds 
t h a t  a n y  a g e n c y  d i s c r e t i o n  t o  g r a n t  a Buy Amer ican  Act 
w a i v e r  t o  a f o r e i g n  f i r m  c e a s e s  a t  t h e  time o f  b i d  
o p e n i n g .  A c c o r d i n g  t o  L e a r ,  any  p o s t - b i d - o p e n i n g  w a i v e r  
c o n s t i t u t e s  a c h a n g e  i n  t h e  s t a t e d  e v a l u a t i o n  c r i t e r i a  and 
compromises  t h e  i n t e q r i t y  o f  t h e  f o r m a l  a d v e r t i s i n g  s y s t e n  
inasmuch  a s  b i d  e v a l u a t i o n  f a c t o r s  " m u s t  be  o b j e c t i v e l y  
d e t e r m i n a b l e ,  r i g i d l y  a p p l i e d ,  and may not l a w f u l l y  be  
changed  a E t e r  b i d  o p e n i n g . "  T h u s ,  L e a r  o b j e c t s  t o  t h e  
" sec re t "  i n t e r n a l  w a i v e r  g r a n t e d  by t h e  Navy a p p r o x i m a t e l y  
2 mon ths  a f t e r  b i d  Dpening  w h i c h ,  a c c o r d i n g  t o  L e a r ,  
i m p r o p e r l y  d i s p l a c e d  t h e  f i r m  a s  t h e  t r u e  low b i d d e r  u n d e r  
t h e  e v a l u a t i o n  scheme e x i s t i n g  a t  t h e  time of b i d  
o p e n i n g . ' /  L e a r  ins i s t s  t h a t  t h e r e  m u s t  be  some p o i n t  a t  
wh ich  d i s c r e t i o n  c e a s e s .  L e a r  c i t e s  r e g u l a t i o n s  r e f e r e n c e d  
i n  t h e  s o l i c i t a t i o n  w h i c h  p r o v i d e  ( D O D  FAR S u p p l e m e n t  
6 2 5 . 7 5 0 2 ( b ) 1 :  

"The  Buy Amer ican  Act and t h e  B a l a n c e  of 
P a y m e n t s  P r o g r a m  r e s t r i c t i o n s  a r e  wa ived  
o n l y  f o r  items l i s t e d  i n  a p p r o p r i a t e  
a n n e x e s  t o  t h e  a g r e e m e n t s  w i t h  t h e  d e f e n s e  
c o o p e r a t i o n  c o u n t r y .  However,  t h e  a b s e n c e  

- I /  The I s r a e l i  M i n i s t r y  D E  Defense 2 u b m i t t e d  a r e q u e s t  t3 
t h e  D e p a r t m e n t  o f  D e f e n s e  t o  i n c l u d e  t h e  s u b j e c t  f i e 1  
t a n k s  i n  Annex "E" 1 week p r i o r  t o  b i d  o p e n i n g .  L e a r  no te s  
t h a t  t h e  MOA i t s e l f  s t a t e s  t h a t  reques ts  f o r  ?xen lp t ion  by 
e a c h  g o v e r n m e n t  " s h a l l "  be  s u b m i t t e d  t o  i t s  " o p p o s i t i  A n n e x  
'B' Subcommit tee  c h a i r m a n  3 t  l e a s t  two weeks before  
p r o p o s a l s  a r e  d u e . "  3 0 t h  t h e  Yavy and TYI con tend  t h a t  
t h i s  l a n g u a g e  i s  i n o p e r a t i v e  u n t i l  f i n a l i z a t i o n  o f  a 
r e v i s e d  A n n e x  "B." We need  n o t  r e s o l v e  t h i s  q u e s t i o n .  

- 3 -  
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of a n  itern from t h e  d e f e n s e  e q u i p m e n t  l i s t  
i s  w i t h o u t  p r e j u d i c e  t o  t h e  a u t n o r i t y  of 
c n e  S e c r e t a r y  t o  d e t e r m i n e  i n  a n y  i n a i v i -  
a u a l  case t h a t  a p g l i c a t i o n  of t h e  r e s t r i c -  
t i o n s  t o  t n d t  item w o u l d  a e  inconsistent 
w i t n  t n e  p u u l i c  i n t e r e s t . " 2 /  - 

Lear o e l i e v e s  t n a t  t h i s  r e g u l a t i o n  n e i t h e r  a u t h o r i z e s  t h e  
Secretary t o  " c n a n g e "  * v a l u a t i o n  c r i t e r i a  af t e r  old 
o p e n i n 9  n o r  p r o v i d e s  n o t i c e  t o  o i aae r s  of s u c h  a possi-  
b i l i t y .  T h e r e r o r e ,  bear r e q u e s t s  t h a t  o u r  O r ' f i c e  recom- 
lnenu t e r i n i n a t i o n  of IMI's c o n c r a c t  a s  i l l e y a l l y  awardea. 

GAC, A n a l y s i s  

For t h e  r e a s o n s  t h a t  f o l l o w ,  we i i n d  t h i s  p r o t e s t  t o  
w w i t h o u t  inerit .  F i r s t ,  t n e  Buy A m e r i c a n  Act, s u p r a ,  
e x p r e s s l y  p r o v i d e s  t h a t  I' [ n l o t w i t n s t a n d i n g  a n y  o t h e r  
p r o v i s i o n  of l a w ,  a n d  u n l e s s  t h e  head  of t h e  d e p a r t m e n t  o r  
i n d e p e n a e n t  e s t a a l i s h i n e n t  c o n c e r n e a  shall d e t e r m i n e  i t  t o  
be i n c o n s i s t e n t  w i t h  t n e  p u b l i c  i n t e r e s t ,  o r  tne  cos t  t o  
be u n r e a s o n a b l e  . . . o n l y  [aomestic goods] s n a l l  be 
a c q u i r e d  f o r  p u o l i c  u s e . "  hs e x p l a i n e a  o e l o w ,  w e  f i n d  
n o t h i n g  i n  tne l a n g u a g e  ot t n e  a c t  o r  i t s  l e g i s l a t i v e  
h i s t o r y  vJnicn l i z i t s  t n e  a u t n o r i t y  of t h e  a y e n c y  head t o  
3 r a n t  w a i v e r s  be fo re  o r  a f t e r  ~ i u  o p e n i n g .  F u r t h e r ,  w e  
C i n a  t h a t  a g e n c y  r e g u l a t i o n s  i m p l e m e n t i n g  t h e  A c t  h a v e  
c o n s i s t e n t l y  r e c o g n i z e d  tile a u t h o r i t y  of t h e  a g e n c y  head  
t o  inake u e t e r d i n a t i o n s  u n d e r  t n e  A c t  i n  p a r t i c u l a r  
i n s t a n c e s  a f t e r  b i d  o p e n i n y .  

C o n c e r n i n g  t h e  r e s t r i c t i o n  im2osed o n  f o r e i g n  
p u r c n a s e s ,  w e  f i n d  p e r t i n e n t  t h e  following l e g i s l a t i v e  
h i s c o r y  (h.k. Kep. No. & d 2 ,  72a C o n y . ,  1st Sess. 1 
( 1 9 3 2 ) ) :  

'"i 'nis is a r e s t r i c t i o n  upon t h e  
g o v e r n m e n t a l  p d r c h a s i n g  o f f i c e r s  a n d  
a y e n t s ,  D u t  permi ts  t h e  e x e r c i s e  of j u a y -  
m e n t  o n  t h e  p a r t  of a n y  s u c h  o f f i c e r  or  
a g e n c y  i n  a l l o w i n g  h i m  t o  L j u r c n a s e  g o o a s  
n o t  coinply i n y  w i t h  s u c h  r e G u i r e r n e n t s  i f  ne 

0 

- 2/ s imi l a r  l a n g u a g e  a l s o  a p p e a r s  i n  t h e  MOA. 
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d e t e r m i n e s  t h a t  c o m p l i a n c e  i n  a g i v e n  case 
is i n c o n s i s c e n t  w i t h  t h e  p u b l i c  i n t e r e s t ,  
o r  i f  n e  d e t e r m i n e s  t h a t  t h e  c o s t  of coin- 
p l y i n g  w i t h  t h e  r e q u i r e m e n t  w o u l d  be 
u n r z a s o n a o l e  . . ." 

we f i r s t  n o t e  t n a t  a n  a y e n c y  heaa, u n d e r  t ne  s t a t u t o r y  
s c n e m e ,  m u s t  u e t e r m i n e  w h e t h e r  c o s t  is " u n r e a s o n a b l e "  i n  a 
" y i v e n  cdse'' o y  e x a m i n i n y  b i d  pr i ces  a f t e r  bid o p e n i n g  a n a  
t h e n  e x e r c i s i n g  t h e  d i s c r e t i o n  he h a s  u n d e r  t h e  s t a t u t e  t o  
make tne  n e c e s s a r y  d e t e r m i n a t i o n .  ( I m p o s i n g  a f i x e d  
p e r c e n t a g e  fac tor  t o  t h e  ? r i c e  o f  a f o r e i g n  bid o n  d 
g o v e r n m e n t w i d e  bas i s  o n l y  b e g a n  a f t e r  t h e  i s s u a n c e  of 
E x e c u t i v e  irrder No. 1 0 5 8 2 ,  December 17, 1 9 5 4 ,  19 F.R.  
8 7 2 3 . )  T h u s ,  w e  s t a t e d  i n  4 &  C o m p .  Gen.  4 & 7  ( l u b r ) :  

' I .  . . I t  was s t a t e a  i n  39 Comp. Gen.  3 U 9 ,  
a t  p a g e  311 ,  t n a t  ' i t  is o b v i o u s  f r o m  a 
r e v i e w  of  t n e  l e g i s l a t i v e  h i s t o r y  of t h e  
Buy A m e r i c a n  A c t  t n a t  t h e  u n r e a s o n a b l e n e s s  
of dornestic biCf pr ices  was t o  be d e t e r i n i n e d  
by  c o m p a r i s o n  k i t h  t o r e i g n  D i a  p r i c e s . '  
See, also, A-48328, A p r i l  26, 1 9 3 3 ,  w n i c h  
n e l u ,  s o o n  a f t e r  t h e  e n a c t m e n t  of t h e  Buy 
m e r i c a n  A c t ,  t h a t  ' t n e  q u e s t i o n  w n e t h e r  
t h e r e  may oe acceptea a n d  u s e a  f o r e i g n  
a r t i c l e s  is o n e  t o  oe d e t e r i n i n e d  a f t e r  t h e  
b i d s  n a v e  b e e n  receivea a n d  n o t  oefore ,  as  
i t  c a n n o t  be d e t e r r n i n e a  w h e t h e r  t h e  
a i f f e r e n c e  i n  s r i c e  oe u n r e a s o n a b l e . ' "  

me a l s o  r e c o g n i z e d  s o o n  a t t e r  t h e  e n a c t l n e n t  of t n e  Buy 
A m e r i c a n  Act t n a t  C o n g r e s s  imposed upon t n e  a g e n c y  m a d  a 
" s p e c i f i c  a u t y  i n v o l v i n y  t n e  e x e r c i s e  of j u d y m e n t  a n a  
d i s c r e t i o n "  to  d e t e r m i n e  w h e t h e r  t h e  p u r c n a s e  of domestic 
' a r t i c l e s  " i n  t h e  p a r t i c u l a r  i n s t a n c e "  w o u l a  oe i n c o n s i s -  
t e n t  w i t n  t n e  p u b l i c  i n t e r e s t .  1 4  Cor~ip. Gen.  oU1 ( 1 9 3 5 ) .  
T h u s ,  p r i o r  t o  1 9 5 4 ,  t h e  a y e n c y  head c l e a r l y  had a u t h o r i t y  
t o  w a i v e  Buy A m e r i c a n  r e s t r i c t i o n s  i n  a p d r t i c u i a r  
p r o c u r e m e n t  a t t e r  b i d  o p e n i n g .  

Even i f  w e  a s s u m e  t h a t  E x e c u t i v e  Order  No. 1 0 5 & ~ ,  by 
e s t a o l i s h i n g  f o r m u l c t s  f o r  e v a l u a t i n g  f o r e i g n  b i u s ,  e n d e d  
t h e  d i s c r e t i o n a r y  a u t n o r i t y  of t h e  a g e n c y  head to  de te r -  
m i n e  i n  a p a r t i c u l a r  i n s t a n c e  w n e t h e r  t h e  o t f e r e d  p r i c e  

- 5 -  
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of a aoinestic good has unreasonable i n  r e l a t i o n  t o  an 
o t t e r e d  foreign p r i c e ,  ee  t h i n l c  t h a t  the agency nead 
retained au tho r i ty  under ttie s t a t u t e  t o  aeterlaine whether 
the purchase of aoifiestic a r t i c l e s  i n  a yiven krocurement 
w o u l d  ~e i ncons i s t en t  w i t n  tne publ ic  i n t e r e s t .  Executive 
Oraer 1 0 5 8 2  provided: 

"Sec. 3. Nothing i n  t h i s  order  s h a l l  a f f e c t  
tne au tno r i ty  o r  r e s b o n s i o i l i t y  ot an 
execut ive agency: 

( a )  T o  r e j e c t  any o i d  o r  o f f e r  f o r  reasons 
o t  the  na t iona l  i n t e r e s t  not described o r  
r e fe r r ed  t o  i n  t n i s  o rde r .  . . I '  

Further ,  inplelnenting m i l i t a r y  se rv ices  procurement 
regula t ions  s ince  1934 t y p i c a l l y  provide as follows (krmea 
Services  Procurement Regulation ( A S P H )  $4 6-103.3, 6-104.4 
(1355 ea.  kev. 45)): 

" o - 1 b 3 . 3  Unreasonable Cost o r  Inconsistency 
w i t n  t ne  PuDlic I n t e r e s t .  The r e s t r i c t i o n s  
of tne  b u y  American Act do not apply when 
i t  is  determined by the Secretary concerned 
t n a t  the cos t  o t  a domestic source end  
2roduct woulcl oe unreasonable o r  t h a t  i t s  
acqu i s i t i on  would be incons is ten t  w i t h  the  
publ ic  i n t e r e s t .  Such determination s h a l l  
De rnaae i n  accordance w i t h  A S P A  b-lU4.4. 

"b-lU4.4(3) 2roposed awaras s n a l l  oe 
sumiiitted, i n  accordance w i t h  bepartmental 
proceaures,  t o  the Secrecary concerned f o r  
a e c i s i a n  where: 

( i )  r e j e c t i o n  of an acceptable  low fore ign  
o l d  i s  considered necessary t o  p ro tec t  
e s s e n t i a l  na t iona l  s e c u r i t y  i n t e r e s t s ,  such 
as naintenance of d mobil izat ion oase; o r  

(11) r e j e c t i o n  of any  id o r  proposal for  
o tne r  reasons of t h e  na t iona l  i n t e r e s t  is 
considerea necessary . ' I  
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See a l s o  A S P K  S 9  6-103 .3 ,  6 - 1 0 4 . 4  ( 1 9 6 3  e u . ) ;  A S P K  
si b - 1 0 3 . 3 ,  6 - 1 0 4 . 4  ( 1 5 7 6  ed.)  
-- 

m y  sucn r e j e c t i o n  of  an acceptaoie  foreiyn b i d  or 
r? j t?ot ion o f  any aomestic b i d  o r  2roposdl m u s t  necessar i ly  
occur a i t e r  b i d  opening. he see no a i s t i n c t i o n  oetween 
r e ~ e c t i o n  of a domestic b i d  because of na t iona l  i n t e r e s t  
cons iaera t ions  o r  acceptance of a foreign b i d  through 
waiver of tne Buy Anerican r ? s t r i c t i o n s  a f t e r  b i d  opening 
oecause of publ ic  i n t e r e s t  cons idera t ions .  he therefore  
w i l l  not quest ion tne  S e c r e t a r y ' s  aetermination t o  exempt 
IhI's b i d  troni the  Buy Americdn Act r e s t r i c t i o n s .  

Lear a l s o  a s s e r t s  t n a t  t h e  Navy's i n t e r n a l  
aetermination t o  waive the  a u y  American r e s t r i c t i o n s  was 
basea o n  a cons idera t ion  of ItvlI's t o t a l  p r i c e ,  includiny 
opt ions ,  contrary t o  the tsrms of t he  s o l i c i t a t i o n  whicn 
proviaed only f o r  evaluat ion of t h e  p r i c e  of t h e  basic  
requirements. However, s ince  IkI's bid p r i c e  was low oy 
about $ 1 . 6  mi l l ion  fo r  the  bas ic  requirement and about 
$ 3 . 7  niil i ion w i t h  tne op t ions ,  w e  f i n d  no abuse of 
d i s c r e t i o n  nere.  

F i n d l l y ,  Lear complains t h a t  the ivavy f a i l e d  t o  
follow appl icable  procedures i n  naking an awara notwitn- 
s tanainy a p r o t e s t  unaer the Competition i n  Contracting 
~t o t  1 4 6 4 ,  PUD. L. N O .  98 -369 ,  96 S t a t .  1175 .  We merely 
note t h a t  the  Uepartrnent of J u s t i c e  is contest ing the 
c o n s t i t u t i o n a l i t y  o t  t h i s  a c t ,  the  matter is  cu r ren t ly  i n  
l i t i g a t i o n ,  and we t t ierefore  see no need to  t u r t h e r  
coininent o n  t h i s  mdtter.  

T n e  p r o t e s t  is deniea.  

3 . b L  
harry ri. Van Cleve 
i;eneial Counsel 
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