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1 .  Protester is an interestea party to protest the 
caemicai composition of construction material 
requirea by tne specifications where protester is 
prepared. to offer domestic construction material 
if foreign material is unacceptable. 

2 .  Protester is an interested party to protest 
allegedly unduly restrictive specifications, not- 
withstanding its submission of a responsive bid 
for the allegedly unduly restrictive requirement, 
where protest was filed prior to bid opening and 
protester nas indicated to agency that it does not 
intend to furnish the material called for  by the 
specifications aespite its bia to the contrary. 

3 .  Protest that agency is arbitrarily insisting on 
unduly restrictive specification, because it has 
procured the excluded material for use in meeting 
a similar requirement, is denied where record 
shows procurement of excluded material was for 
experiment to determine the material's acceptabil- 
ity ana record otherwise establishes reasonabie 
basis for  agency caution. 

Polymembrane Systems, Inc. (PMS), protests the 
restrictive nature of invitations tor bids ( I k B )  
Nos. N62474-83-B-8649 (B-8649) and N62474-83-B-8356 
( B - & 3 5 6 )  issued ~y tne Naval Facilities Engineering Corrunand, 
Navy Public Works Center (Navy), San Diego, California. 

PMS is the apparent low bidder on b-8649. PMS did not 
oia on 8-8356. Ossentially, PMS argues that the protested 
IFB's unreasonably limit the materials to be used in refur- 
bishing the roofs of Navy Buildings to single-ply roofing 
membranes made of ethylene propylene diene terpolymer ( E P D M )  
(a rubber-like sheeting) and preclude use ot roofing mem- 
branes made of polyvinyl chloride (PVC) ( a  flexible plastic) 
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s u c h  as i t s  p r o d u c t .  h e  p r e v i o u s l y  a e n i e d  a s i m i l a r  PMS 
p r o t e s t  o n  t h e  g r o u n d s  t h a t  t h e  Navy h a d  e s t a b l i s h e d  a prima 
f a c i e  cclse t n a t  t h e  p ro t e s t ed  s p e c i f i c a t i o n s  a r e  n e e a e d  t o  
meet i t s  minimum n e e d s  a n d  t h a t  PhS had  n o t  e s t a b i i s h e d  t h a t  
t h e  r e q u i r e m e n t  c o m p l a i n e d  of bas c l e a r l y  u n r e a s o n a b l e .  
Polymembrane  b y s t e m s ,  I n c o r p o r a t e d ,  B-213060, har. 27, 1984, 
br-1 C.P.D. 11 354, a f f i r m e a ,  Polymembrane  b y s t e m s ,  
I n c o r p o r a t e d - - H e c o n s i d e r a t i o n ,  8-213U60.2, J u l y  23, 1984, 
& 4 - ~  C.P.0. 11 bl. P k S ' s  c u r r e n t  p r o t e s t s  a r g u e  t n a t  t h e  
N a v y ' s  p r o h i b i t i o n  ot t h e  u s e  ot i t s  PVC product i n  these  
p r o c u r e m e n t s  is c l e a r l y  u n r e a s o n a b l e  b e c a u s e  t h e  Same Nava l  
Conunand, a t  t h e  same i n s t a l l a t i o n ,  f o r  a v i r t u a l l y  i d e n t i c a l  
r e q u i r e m e n t ,  has  s p e c i f i e d  a PVC p r o d u c t  n a v i n g  t h e  same 
p h y s i c a l  cha rac t e r i s t i c s  a s  PhS's p r o d u c t  u n d e r  IFh 
N o .  N6L474-83-B-865U (6-&65G) a n a  t h e  same N a v a l  Commana, a t  
a n o t h e r  C a l l t o r n l a  i n s t a l l a t i o n ,  h a s  s i m i l a r l y  s p e c i f i e a  
u n a e r  IFb No. ~62474-&3-B-48!33 (k-4893) a p r o d u c t  w i t n  t h e  
same p h y s i c a l  cha rac t e r i s t i c s  as  PVC. 

We d e n y  t h e  protests .  

The  Navy u r g e s  d i smissa l  of b o t h  p ro tes t s  o n  t h e  g r o u n d  
t h a t  PMS is i n e l i g i b l e  for awara a n d ,  t n e r e f o r e ,  n o t  a n  
i n t e r e s t e a  p a r t y  u n d e r  o u r  k i d  P r o t e s t  P r o c e d u r e s ,  4 C . F . H .  
s 21.1(2) (1984). T h e  Navy a l s o  u r g e s  drsinissal  of PMS'S 
p r o t e s t  u n d e r  B-8649 o n  t h e  a a a i t i o n a l  g r o u n d  t h a t  PMS's l o w  
Dia is r e s p o n s i v e  o n  i t s  face.  

C o n c e r n i n y  PMb's s t a t u s  as a n  i n t e r e s t e d  p a r t y ,  t h e  
Navy a d v i s e s  t h a t  i t  h a s  decided n o t  t o  g r a n t  a Buy Arnsr ican 
A c t  ( A c t ) ,  4 1  U.S.C. S4 10a- lUc i  (lYbi), w a i v e r  of t h e  
p r o h i b i t i o n  a g a i n s t  t h e  u s e  o f  f o r e i y n - m a d e  c o n s t r u c t i o n  
ma te r i a l s .  T h e  Navy s t a t e s  t h a t  PkS w i l l  D i a  a S w i s s -  
m a n u f a c t u r e d  p r o a u c t  a n d  t h a t  w i t h o u t  a w a i v e r  Pblh is 
i n e l i g i b l e  f o r  award. PPiS, b h i l e  a g r e e i n g  t h a t  a w a i v e r  of 
t h e  a c t  i s  r e q u i r e d ,  c o n t e n d s  t h a t  t h e  Memoranaum of 
b n d e r s t a n d i n g  b e t w e e n  t h e  U n i t e d  S t a t e s  and  b w i t z e r l a n a  
c o n s t i t u t e s  t h e  r e q u i r e a  w a i v e r ,  a n d ,  i f  i t  does n o t ,  t h a t  
i t  w i l l  b i d  a domestic PVC.  b i n c e  PM5 is prepared to o f t e r  
a domestic p r o d u c t ,  i f  n e e d  b e ,  w e  f i n d  PMS t o  be a n  
i n t e r e s t e d  p a r t y .  
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We further find PMb to be an interestea party for 
purposes of its protest against B-8649. PMS clearly chal- 
lenged the restrictive nature of the I F B  prior to bid open- 
ing and the Navy report indicates that PMS has represented 
to the Navy tnat it aoes not intend to furnish E P D k  in the 
event that it receives the award. In these circumstances, 
we fina PMS interested for purposes of challenging the IFB's 
specifications. 

Turning to the merits of PMS's protest, P#S contends. 
that tne havy is arbitrary in condoning the use ot PVC roof- 
ing material on some projects while barring i t s  use on 
others. P#S cites our uecision in Med-E-Jet Corp., 
B-210029,  b-210447, Sept. 2 ,  1983, 83-2 C.P.D. 11 2 9 3 ,  in 
whicn we recommenaea cancellation of a restrictive request 
f o r  propos,als and a more competitive reprocurement of an 
agency's requirement on the basis tndt the equipment which 
was barred by the restriction had been usea in the past ana 
tOUnd to be satisfactory for the particular requirement. 

The havy admits that it nas sought bids for PVC 
roofing, but it explains that the PVC roofing was being 
acquired on an experimental basis until PVC's performance 
provea acceptable. 

We denied PMS's previous protest and affirmed the 
aenial, principally on the basis tha in our view: ( 1 )  the 
Navy concern that PVC was subject to shrinkage and embrit- 
tiement 9roDlems aiter prolonged exposure to sun and heat 
was redsonable; and ( 2 )  in technical disputes, a protester's 
aisagreement with an agency's technical opinion, even where 
the protester's position is supported by expert technical 
advice, does not invaliaate the agency's opinion. 

he find P k S ' s  reliance on kea-b-Jet misyiacea since, 
aespite the widespread use of PVC, there is no showing that 
the use nas been satisfactory after prolongea exgosure to 
sun and heat. PMS has furnishea several technical reports 
trom the hational kesearch Council Canada, Elvision ot 
ijuilding Research (hereafter referrea to by Paper No.), and 
one technical report tronl the United States Army Corps of 
Engineers, Construction Ongineering Research Laboratory, 
Technical Report k -343 ,  April 19&4 (hereafter Army report), 
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w h i c h  we t h i n k  show t h e  r e a s o n a b l e n e s s  of t h e  Navy's c a u t i o n  
i n  i t s  approach t o  YVC r o o f i n g .  F o r  e x a m p l e ,  Paper N o .  1053 
e x p l a i n s  t h a t ,  i n  t h e  p a s t  2 U  y e a r s ,  h u n a r e d s  of new r o o f i n q  
ma te r i a l s  h a v e  b e e n  i n t r o d u c e d  i n  t h e  marketplace a n a  t h a t :  

' I .  . . t h e  volume of these new mater ia ls  h a s  
c a u s e d  p r o b l e m s  of s e l e c t i o n  for a r c h i t e c t s ,  e n g l -  
n e e r s ,  d e s i g n e r s  a n a  c o n s t r u c t i o n  m a n a g e r s .  As 
most of t h e  n e a r l y  40U new r o o t i n g  mater ia ls  h a v e  
a l i m i t e d  s e r v i c e  record, users h a v e  b e e n  f o r c e d  
t o  r e l y  upon m a n u f a c t u r e r s '  claims, w h i c h  
u n t o r t u n a t e l y  are  n o t  j u s t i f i e d  i n  a l l  cases." 

Paper ho. 1153  p o i n t s  o u t  t h a t  many f a c t o r s  s u c h  as:  

". . . [ i l m p u r i t i e s  i n  raw mater ia ls ,  p a r t i c l e  
s i z e  a n a  m o l e c u l a r  w e i g h t  a i s t r i b u t i o n  of t h e  
r e s i n s ,  a n d  p r o c e s s i n g  c o n d i t i o n s  d u r i n g  manufac-  
t u re  ( s u c h  a s  temperature,  t i m e ,  m o i s t u r e  c o n t e n t )  
a l l  c o n t r i b u t e  t o  t h e  p h y s i c a l ,  chemical and  mech- 
a n i c a l  p r o p e r t i e s  of f i n i s h e d  p r o d u c t s  a n a  c o u l d  
a f f e c t  t h e  p e r f o r m a n c e  of t h e  f i n a l  root 
d r a s t i c a l l y .  I' 

So, d l t h o u g h  Paper N o .  1 0 4 3  i n d i c a t e s  t h a t  PVC's e a r l y  
s h o r t c o i i i i n g s  h a v e  now b e e n  " v l r t u a l l y  s o l v e d  by  i n c o r p o r a t -  
i n g  more p e r m a n e n t  p l a s t i c i z e r s  and  f i b e r g l a s s  r e i n f o r c i n g "  
(PMS's p r o d u c t  h a s  f i b e r g l a s s  r e i n f o r c i n g )  a n a  t h a t  PVC 
e n j o y s  wiaespreaa u s e  i n  b u r o p e ,  and  t h e  A r m y  repor t  
c o n c l u d e s  t h a t  r e i n f o r c e d  PVC r o o f i n g  "should be  g i v e n  
t e n t a t i v e  a p p r o v a l  fo r  Army u s e ,  p e n d i n g  r e su l t s  o r  f i e l a  
t e s t i n g , "  w e  c a n n o t  f i n d  t h e  N a v y ' s  d e c i s i o n ,  t o  limit i t s  
u s e  of PVC t o  e x p e r i m e n t a l  p ro jec ts  u n t i l  s u c h  time a s  i t  is 
a s s u r e a  t h a t  PVC's p e r f o r m a n c e  i s  accep tab le ,  u n r e a s o n a b l e .  

A c c o r a i n g l y ,  t h e  p r o t e s t s  are  d e n i e d .  

Harrt n. Van C l e v e  
G e n e r a l  C o u n s e l  




