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FILE: B=216948; B-217353 OATE: April 2, 1985

MATTER OF: Western Graphtec, Inc,

DIGEST:

1. Once a timely protest to the contracting
agency has been filed, any subseguent pro- .
test to GAO must be filed within 10 working
days after the protester has notice of
initial adverse agency action on the pro-
test, The time for filing at GAO is not
tolled while a protester continues to pursue
its protest with the agency.

2. Agency properly refused to consider product
alleged to be equal to the specified brand
name product where product did not comply
with a particular feature of the brand name
item that was identified in the solicita-
tion.

3. Protest objecting to specification require-
ment is untimely when filed after closing
date for receipt of offers.

Western Graphtec, Inc. protests the issuance of orders
DAADOS-84~F-4118 and DAADOS5-84-F-E266 to Gould Inc. under
requests for quotations DAADOS5-84-Q-0684 (RFQ-0684) and
DAAD05-84-0-2554 (RFQ-2554) issued by the Army Materiel
Command. Both orders were for Gould recorders and related
equipment and were placed under Gould's Federal Supply
Schedule (FSS) contract., Western Graphtec contends that it
has FSS listed equipment that would meet the Army's needs
at a lower price., The protests are denied in part and
dismissed in part,

A recorder or oscillograph records data, in this
case electrophysiological data, by tracing lines on moving
chart paper. RFQ-0684, issued March 13, 1984, requested
quotations on a brand name or equal basis for a Gould
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recorder and related equipment and included a list of
salient characteristics to be met by eguipment proposed as
equal. Among other things, an egqual recorder was required
to have a non-thermal, "pressurized fluid writing system
assuring clear traces over the entire pen velocity range.”
RFQ-2554, issued August 8, also requested quotations for a
Gould brand name recorder or equal and related equipment.
This RFQ did not list salient characteristics but the bid
schedule indicated that the Gould recorder has "ink writing
channels."

Under both solicitations, Western Graphtec quoted
prices on its Model WR-3101 Oscillograph as equal to the
Gould recorder. Literature submitted with Western
Graphtec's gquotations indicated that its model has a
thermal writing system. In such a system, lines are traced
by moving heat sensitive paper under a heated stylus rather
than by using a pressurized ink pen writing system such as
is used by Gould,

Protest under RFQ-0684

The protest under RFQ-0684 was untimely filed and is
dismissed. The record shows that the order was placed with
Gould on July 2. Western Graphtec protested the rejection
of its lower priced quotation to the Army on July 3. By
letter dated September 17, the Army denied the protest,
Western Graphtec cqntinued to pursue the matter with the
Army and did not protest to our Office until October 26.

Under our Bid Protest Procedures, once a protest was
timely filed with the contracting agency, any subsequent
protest to our Office had to be filed within 10 working
days after the protester received notice of initial adverse
agency action on the protest. 4 C.F.R. § 21.2(a) (1984).
The fact that a protester continued to pursue its protest
with the contracting agency does not alter this rule.
Energy Master of Maryland, Inc., B-215642, July 20, 1984,
84-2 CPD 4 76. Since Western Graphtec did not file its
protest with this Office within 10 working days after
receipt of the contracting officer's denial of its agency
protest, the protest to our Office of the order from Gould
under RFQ-0684 is untimely.
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Protest under RFQ-2554

The protest under RFQ-2554 is dismissed in part and
denied in part. The Army made award to Gould after evalua-
ting quotations from Gould and Western Graphtec. Gould
priced its equipment at S$18,756.72, Western Graphtec
submitted two quotations, one at $13,756.00 for its Model
WR-3101-8 and a second at $12,500,00 for its Model
WR-3101-4. The contracting officer rejected Western
Graphtec's offers because that firm proposed thermal
systems.

The Army's refusal to accept Western Graphtec's
guotations was proper because, although RFQ-2554 did not
contain a list of "salient characteristics" explicitly
denominated as such, it did identify the Gould brand name
products as having "ink writing channels." When a solici-
tation sets forth particular features of the brand name
item, these features are presumed to be material and
essential to the government's needs. Nexus Inc., B-196593,
Apr. 15, 1980, 80-1 CPD 9 269, It is clear that Western
Graphtec's recorders did not conform to this requirement,
and thus, could not have been accepted without an RFQ
amendment and resubmission of quotes. Parkson Corp.,
B-187101, Feb. 11, 1977, 77-1 CPD ¢ 103,

To the extent Western Graphtec seeks to guestion the
propriety of requiring an ink rather than a thermal system,
its protest is untimely under our bid protest procedures,
which reguired that protests of alleged deficiencies that
are apparent in a solicitation be filed before the closing
date for receipt of quotations. 4 C.F.R. § 21.2(b)(1).
Western Graphtec's submissions indicate that firm was aware
that ink writing recorders were required but did not
protest to our Office until after guotations were due.

The protest under RFQ-0684 is dismissed; the protest
under RFQ-2554 is denied in part and dismissed in part.

J‘* Y R Van éieve

General Counsel





