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1 .  Aqency a c t e d  r e a s o n a b l y  i n  a l l o w i n g  cor rec-  
t i o n  o f  a m i s t a k o  i n  b i d  w h e r e  t h e  b i d d e r ' s  
w o r k s h e e t s  s h o w  an  i n a d v e r t e n t  e r r o r  i n  
f a i l i n q  t o  a d d  a S7.00 i t em,  t h u s  c l e a r l y  
e s t a b l i s h i n g  t h a t  a m i s t a k e  was made ,  h o w  
t h e  m i s t a k o  o c c u r r e d ,  a n d  t h e  amount  o €  t h e  
i n t e n d e d  b i d .  

2 .  Bid  t h a t  was g r o s s l y  u n b a l a n c e d  m a t h e m a t i -  
c a l l y  s h o u l d  h a v e  b e e n  r e j e c t e d  s i n c e  
a c c e p t a n c e  of t h e  b i d  was t a n t a m o u n t  t o  
a l l o w i n g  a n  a d v a n c e  p a y m e n t .  

R i v e r p o r t  I n d u s t r i e s ,  I nc .  p r o t e s t s  an award  t o  B-K 
M a n u f a c t u r i n g  Company, I n c . ,  u n d e r  i n v i t a t i o n  f o r  b i d s  
( I F B )  No. D A A H 0 1 - 8 4 - 8 - 0 0 9 0  i s s u e d  by t h e  U n i t e d  S t a t e s  
A r m y  Mis s i l e  CDmmand. R i v e r p o r t  c o n t e n d s  t h a t  B-K was 
i m p r o p e r l y  p e r m i t t e d  t o  c o r r e c t  a mistakce i n  i t s  b i d  
a f t e r  b i d  o p e n i n g .  R i v e r p o r t  a l s o  c o n t e n d s  t h a t  B-K's 
b i d  was u n b a l a n c e d  a n d  s h o u l d  h a v e  S e e n  r e j e c t e d  a s  
n o n r e s p o n s i v e .  

We d e n y  t h e  p r o t e s t  i n  p a r t  a n d  s u s t a i n  i t  i n  p a r t .  

T h e  I F R  s o l i c i t e d  b i d s  t o  f u r n i s h  3 8 , 4 3 1  TOW M i s s i l e  
o v e r p a c k s  p l u s  two u n i t s  € o r  f i r s t  a r t i c l e  t e s t i n g .  F i v e  
b i d s  were s u b m i t t e d ;  3-K a n d  P i v e r p o r t  s u b m i t t e d  t h e  two 
lowest  b i d s ,  a s  s e t  o u t  i n  an A p p e n d i x  t o  t h i s  d e c i s i o n .  
R i v e r p o r t  s u b m i t t e d  a s i n g l e  u n i t  p r i c e  €or  t h e  o v e r p a c k s  
and a p r i c e  ( $ 2 5 0 . 0 0  e a c h )  fo r  f i r s t  a r t i c l e  t e s t i n g .  B-K 
b i d  a p r i c e  for  f i r s t  a r t i c l e  t e s t i n g  ( $ 1 8 5 , 0 0 0 . 0 0  p e r  
u n i t )  a n d  two u n i t  p r i c e s ,  one t o  b e  a p p l i e d  i f  f i r s t  
a r t i c l e  t e s t i n g  was r e q u i r e d  and  a n o t h e r  t o  b e  a p p l i e d  i f  
f i r s t  a r t i c l e  t e s t i n g  was w a i v e d .  



B - 2 1 6 7 0 7  

Af te r  b i d  opening, B-K n o t i f i e d  the con t r ac t ing  
o f f i c e r  t h a t  a mistake had been made and requested an  
oppor tuni ty  t o  c o r r e c t  i t s  b i d .  B-K explained t h a t  i t  
h a d  made an  e r r o r  i n  a d d i t i o n  b y  i nadve r t en t ly  f a i l i n g  
t o  add  a $7.00 item i d e n t i f i e d  on i t s  work papers .  The 
item i n  ques t ion  concerned the cos t  of plywood, wire and 
miscel laneous m a t e r i a l s .  R-K was allowed t o  c o r r e c t  i t s  
b i d  a f t e r  the agency determined from the  worksheets a n d  
support ing s ta tements  t h a t  the na tu re  a n d  ex i s t ence  of the 
mistake a n d  the b i d  a c t u a l l y  intended h a d  been proven b y  
c l e a r  a n d  convincing ev idence.  

Riverport  contends t h a t  the c o r r e c t i o n  oE B-K's bid 
was improper because i t  allowed B-X two o p p o r t u n i t i e s  to 
b i d  on the c o n t r a c t .  Q i v e r p o r t  ques t ions  E-K's evidence,  
which i t  does n o t  f ind t o  be conviqcing. However, 
Riverport  h a s  not explained why i t  th inks  t h i s  i s  s o .  

I n  our  view, the  A r m y  acted proper ly  i n  allowing 
c o r r e c t i o n  of B-K's b i d .  A b i d  t h a t  would remain low aEter  
c o r r e c t i o n  may be co r rec t ed  where the bidder  provides  c l e a r  
a n d  convincing evidence of the  e x i s t e n c e  oE a mistake,  
the manner i n  which the  mistake was  made, and of the 
intended p r i c e .  B u t l e r  Corp., 8-212497, O c t .  3 1 ,  1983, 
83-2 CPD 1I 518. We have examined R-K's worksheets and the 
o t h e r  evidence provided t o  the Army.  The worksheets 
c l e a r l y  show t h a t  R-K broke ou t  the  c o s t  of the ma te r i a l  i n  
ques t ion  but f a i l e d  t o  add t h i s  cost when i t  ca l cu la t ed  i t s  
un i t  cos t  fo r  the 38,431 overpacks.  Since B-K r e l i e d  on 
i t s  e r roneaus ly  c a l c u l a t e d  u n i t  c a s t  t o  c a l c l i l a t i  i t s  b i d  
p r i c e s  with and without f i r s t  a r t i c l e  t e s t i n g ,  these  p r i c e s  
were i n  errDr by  s i m i l a r  amounts, I n  the  c i rcumstances,  
we aqrse with the Army t h a t  the  evidence D E  the mistake,  
of how the mistake was made a n d  of the amount of B-K's 
intended bid is c l e a r  a n d  convincing.  The r s fo re ,  t h i s  
po r t ion  of the p r o t e s t  i s  denied.  

Riverpor t  a l s o  argues t h a t  B-K's b i d  s h o u l d  have been 
r e j e c t e d  because i t  was unbalaqced. Riverpor t  says t h a t  
B-K b i d  $185,000 each on the  two f i r s t  a r t i c l e  clnits whil? 
o t h e r  b i d s  ranged from no charge t o  S 1 , O C ) O  per  u n i t .  A l s a ,  
B-K's bid on the  38,431 product ion u n i t s  was low compared 
t o  the  o t h e r  b i d d e r s '  p r i c e s .  Riverpor t  argues t h a t  3 - K ' s  
bidding al lows i t  " t o  r e c e i v e  payments f o r  a s u b s t a n t i a l  
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por t ion  oE i t s  c o n t r a c t  p r i o r  t o  p e r E o r m i n g  a n  e q u i v a l e n t  
amoun t  o f  w o r k  u n d e r  s a i d  c o n t r a c t . "  A c c o r d i n g  t o  R i v e r -  
p o r t ,  t h i s  w i l l  r e s u l t  i n  a w i n d f a l l  f o r  R-X and w i l l  
d e p r i v e  t h e  q o v e r n m e n t  o€ t h e  use o f  i t s  f u n d s  e a r l i e r  
t h a n  wou ld  a more b a l a n c e d  b i d d i n g  s t r u c t u r e .  

A b i d  t o  b e  r e j e c t e d  a s  u n b a l a n c e d  m u s t  b e  b o t h  
m a t h e m a t i c a l l y  a n d  m a t e r i a l l y  u n b a l a n c e d .  W h i l e  a b i d  i s  
s a i d  t o  b e  m a t h e m a t i c a l l y  u n b a l a n c e d  i f  i t  d o e s  no t  c a r r y  
i t s  s h a r e  O E  c o s t  p l u s  p r o f i t ,  i t  i s  m a t e r i a l l y  u n b a l a n c e d  
i f ,  f o r  e x a m p l e ,  t h e r e  is  r e a s o n a b l e  d o u b t  t h a t  award  w i l l  
no t  r e s u l t  i n  t h e  lowes t  u l t i m a t e  c o s t  t o  t h e  g o v e r n m e n t .  
J i m m y ' s  A p p l i a n c e ,  - 61 Comp. G e n .  4 4 4  ( 1 9 8 2 ) ,  8 2 - 1  CPD 
q1 5 4 2 .  T h e  A r m y  c o r r e c t l y  p o i n t s  o u t  t h a t  B-K's o v e r a l l  
b i d  o f f e r s  t h e  lowes t  c o s t  and  u r g e s ,  t h e r e f o r e ,  t h a t  B-K's 
b i d  b e  v i e w e d  a s  no t  m a t l r i a l l y  u n b a l a n c e d .  

We t h i n k ,  h o w e v e r ,  t h a t  when a b i d  i s  g r o s s l y  
u n b a l a n c e d  m a t h e m a t i c a l l y  i t  s h o u l d  b e  v i e w e d  a s  m a t e r i a l l y  
U n b a l a n c e d  s i n c e  a c c e p t a n c e  o f  t h e  b i d  would  b e  t a n t a m o u n t  
t o  a l l o w i n g  an  a d v a n c e  p a y m e n t .  Advance  p a y m e n t s ,  t h a t  i s  
p a y m e n t s  made i n  a d v a n c e  o €  p e r f o r m a n c e  of w o r k ,  a r e  
p r o h i b i t e d  by 31 [ J . S . C .  3324 ( f o r m e r l y  3 1  U.S.C. 5 5 2 9 ) ,  
e x c e p t  a s  o t h e r w i s e  e x p r e s s l y  a u t h o r i z e d  by  l a w .  10 
U . S . C .  2 3 0 7  ( 1 9 8 2 )  a l l o w s  t h e  S e c r e t a r y  of t h e  Army t o  
make a d v a n c e ,  p a r t i a l ,  p r o q r e s s  o r  o t h e r  p a y m e n t s  u n d e r  
c o n t r a c t s  i n  c a s e s  w h e r e  t h e  c o n t r a c t o r  g i v e s  a d e q u a t e  
s e c u r i t y  a n d  t h e  S e c r e t a r y  d e t e r m i n e s  s u c h  a c t i o n  would  b e  
i n  t h e  p u b l i c  i n t e r e s t .  However, r eques t s  f o r  a d v a n c e  
p a y m e n t s  g e n e r a l l y  m u s t  b e  s e p a r a t e l y  a p p r o v e d  u n d e r  t h e  
F e d e r a l  A c q u i s i t i o n  P e g u l a t i o n  ( F A R ) ,  4 8  C . F . R .  5 3 2 . 4 0 8  
( 1 9 8 4 ) .  

I n  v i e w  o f  t h e  s i g n i f i c a n t l y  lower v a l u e  p l a c e d  o n  
f i r s t  a r t i c l e s  b y  t h e  o t h e r  b i d d e r s ,  i t  i s  i m p l a u s i b l e  on 
t h i s  r e c D r d  t h a t  f i r s t  a r t l c l e s  a r e  w o r t h  a n y t h i n g  l i k e  
S 3 7 0 , O O O .  S i n c e  9 - P ' s  f i r s t  a r t i c l e  p r i c e  i s  E a r  i n  exzess  
o f  t h e  v a l u e  of t h e  f i r s t  a r t i c l e s ,  i t s  f i r s t  a r t i c l e  p r i c e  
d o e s  no t  a p p e a r  t o  b e  r e l a t e d  t o  t h e  work  r e q u i r e d  t o  
p r o d u c e  f i r s t  a r t i c l e s ,  b u t  r a t h e r ,  a p p e a r s  t o  i n c l u d e  a 
s u b s t a n t i a l  a d d i t L o n a 1  p a y m e n t .  A c c o r d i n g l y ,  we t h i n k  
B-K's b i d  s h o u l d  h a v e  b e e n  r e j e c t e d  a s  u n b a l a n c e d .  
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We h a v e  b e e n  i n f o r m e d  b y  t h e  Army t h a t  f i r s t  a r t i c l e s  
h a v e  b e e n  d e l i v e r e d  a n d  a p p r o v e d  u n d e r  B-K's c o n t r a c t  and  
t h a t  d e l i v e r y  o f  p r o d u c t i o n  u n i t s  h a s  b e g u n .  B e c a u s e  t h e  
g o v e r n m e n t  h a s  a l r e a d y  i n c u r r e d  t h e  cos t  O E  f i r s t  a r t i c l e  
t e s t i n g ,  c o n t r a c t  t e r m i n a t i o n  and  r e p r o c u r e m e n t  a t  t h i s  
t ime would  o n l y  i n c r e a s e  i t s  cos t s  and  woclld no t  b e  
i n  i t s  b e s t  i n t e r e s t s .  S o l o n  A u t o m a t e d  S e r v i c e s ,  I n c . ,  
B-206449 .2 ,  Dec. 20 ,  1 9 8 2 ,  82-2  C P D  (I 5 4 8 ,  a f f ' d ,  C r o w n  
L a u n d r y  a n d  Dry  C l e a n e r s ,  I n c . ;  S o l o n  A u t o m a t e d  S e r v i c e s ,  
1 n c . - - R e c o n s i d e r a t i o n ,  R-206449 .3 ,  8 - 2 0 6 4 4 9 . 4 ,  Apr .  5 ,  
1 9 8 3 ,  83-1 CPD 11 3 5 5 .  A c c o r d i n g l y ,  w h i l e  w e  w i l l  n o t  
recommend c o r r e c t i v e  a c t i o n ,  w e  a r e  by s e p a r a t e  l e t t e r ,  
b r i n g i n g  ou r  concerns  r e g a r d i n g  t h e  award  o f  t h i s  c o n t r a c t  
t o  t h e  a t t e n t i o n  O E  t h e  S e c r e t a r y  o f  t h e  Army. 

The  p r o t e s t  i s  s u s t a i n e d  i n  p a r t  and  d e n i e d  i n  p a r t .  

J. d- 0L-L 
G e n e r a l  

o f  t h e  U n i t e d  S t a t e s  / 
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