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Award o f  a c o s t - p l u s - a w a r d - f e e  c o n t r a c t  a t  
proposed est imated cost  p l u s  1 0  p e r c e n t  award  
fee does n o t  v i o l a t e  r e g u l a t o r y  l i m i t a t i o n  o n  
award fee, e v e n  w h e r e  t h e  g o v e r n m e n t ' s  cos t  
realism a n a l y s i s  i n d i c a t e s  t h a t  a c t u a l  cos t  
of p e r f o r m a n c e  w i l l  be $ 9 2 0 , 0 0 0  less t h a n  
proposed cost. Cost realism a n a l y s i s  is  o n l y  
a n  e v a l u a t i o n  a n d  s e l e c t i o n  too l ,  and  award 
fee m u s t  b e  based o n  t h e  amoun t  spec i f ied  i n  
t h e  c o n t r a c t .  P r ior  d e c i s i o n  o n  t h i s  p o i n t  
is  mod i f i ed  a c c o r d i n g l y .  

T h e  ivavy r e q u e s t s  r e c o n s i d e r a t i o n  of our  d e c i s i o n  i n  
CACI-Inc.  - Feaera l ,  8-216516,  Nov. 19 ,  19&4,  6 4  Comp. 
Gen. - , 84-2 C P D  1 5 4 2 ,  i n  w h i c h  we s u s t a i n e d  t h e  p ro tes t  
of C A C I  a g a i n s t  a n  award of a c o n t r a c t  t o  B e c h t e l  O p e r a t i n g  
S e r v i c e s  C o r p o r a t i o n  u n d e r  a reques t  f o r  proposals issuea 
by t h e  h a v a l  S u p p l y  C e n t e r ,  O a k l a n d ,  C a l i f o r n i a .  T h i s  
c o s t - p l u s - a w a r d - f e e  c o n t r a c t ,  Eio. N00228-b4-C-5005,  was for  
w a r e h o u s i n g  and  assoc ia ted  s e r v i c e s  for  p o r t a b l e  hospital 
u n i t s .  A s  i n d i c a t e d  below, w e  m o d i f y  t h a t  a e c i s i o n  o n  o n e  
p o i n t .  

I n  our d e c i s i o n ,  we s u s t a i n e d  t h e  p r o t e s t  o n  two 
s e p a r a t e  g r o u n d s .  F i r s t ,  w e  h e l d  t h a t  t h e  Navy had 
p e r f o r m e d  a d e f i c i e n t  a n a l y s i s  of CACI's cost  proposal by  
a d d i n g ,  a s  a d i r e c t  cost ,  p e r s o n n e l  proposed by  C A C I  as 
par t  of i t s  i n d i r e c t  c o s t  pool ,  w i t h o u t  p r o p e r l y  v e r i f y i n g  
how t h e  p a r t i c u l a r  cost  was t r e a t e d  u n d e r  C A C I ' s  a c c o u n t i n g  
s y s t e m  and  t h e  Cost A c c o u n t i n g  S t a n d a r d s .  
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S e c o n d ,  w e  h e l d  t h a t  B e c h t e l ' s  proposed award f e e  
v i o l a t e d  a 1 0  p e r c e n t  r e g u l a t o r y  l i m i t a t i o n .  T h i s  was 
b e c a u s e  t h e  N a v y ,  i n  i t s  c o s t  realism a n a l y s i s ,  es t imated 
t h a t  B e c h t e l ' s  cos t  o f  p e r f o r m a n c e  w o u l d  be $ 1 5 , 8 1 8 , 6 3 7 ,  
a n d  based i t s  s e l e c t i o n  o n  t h i s  a m o u n t .  T h e  s u b s e q u e n t l y -  
awdraed c o n t r a c t ,  h o w e v e r ,  was f o r  $ 1 6 , 7 3 9 , 7 0 9 ,  t h e  f u l l  
m o u n t  proposed b y  h e c h t e l .  T h i s  m e a n s ,  w e  s t a t e d ,  t h a t  a 
proposed award f e e  of $ 1 , 6 7 3 , 9 6 1  is  10 .59  p e r c e n t  o f  t n e  
es t imated cos t  of t h e  c o n t r a c t ,  a n a  t n u s  e x c e e a s  t n e  1 0  
p e r c e n t  l i m i t a t i o n  i n  L e f e n s e  A c q u i s i t i o n  R e g u l a t i o n  (DAK) 
S 3 - 4 \ ~ 3 ( a ) ,  r e p r i n t e d  i n  3 2  C.E.k. p t s .  1-39 ( 1 9 8 4 ) .  

Basea o n  t n e  f o r e g o i n g ,  we r e c o m m e n a e a  t h a t  t h e  N a v y  
c o n a u c t  f u r t h e r  n e g o t i a t i o n s  w i t h  t h e  o f f e r o r s  i n  t h e  
c o r [ l p e t i t i v e  r a n y e  a n a  t h e n  s o l i c i t  r e v i s e a  c o s t  proposals.  
U n l e s s  B e c n t e l  was t h e  s u c c e s s f u l  o f f e r o r  o n  t h i s  recompe- 
t i t i o n ,  w e  r e c o m m e n a e d  t h a t  i t s  c o n t r a c t  be t e r m i n a t e u .  

T h e  h a v y  r e q u e s t s  r e c o n s i d e r a t i o n  of t h e  p o r t i o n  o f  
o u r  o p i n i o n  c o n c e r n i n g  t h e  f e e  l i m i t a t i o n ,  a s s e r t i n g  t h a t  
o u r  a e c i s i o n  i s  l e g a l l y  i n c o r r e c t  o n  t h i s  p o i n t  a n d  h a s  n o  
r e g u l a t o r y  s u p p o r t .  h o w e v e r ,  t h e  Navy a l s o  s t a t e s  t h a t  i t  
i n t e n d s  t o  f o l l o w  o u r  r e c o m m e n d a t i o n s  i n  t h i s  mat te r .  
T h e  a e c i s i o n  w d s  r e G u e s t e a  by t h e  U n i t e d  S t a t e s  D i s t r i c t  
C o u r t  f o r  t h e  i j i s t r i c t  o t  C o l u m o i a  i n  c o n n e c t i o n  w i t h  C A C I ,  
I n c .  - F e d e r a l  v .  U n i t e d  S t a t e s  e t  a l .  ( C i v i l  A c t i o n  N o .  
b 4 - 2 3 7 i  ) .  T h e  c o u r t  h a s  s u b s e q u e n t l y  dismissea t h i s  a c t i o n  
w i t h o u t  p r e j u d i c e .  b i n c e  t h e  matter has  b e e n  d i s m i s s e d  
w i t h o u t  p r e l u a i c e  b y  t h e  c o u r t ,  we w i l l  r e c o n s i d e r  t h e  f e e  
l i m i t a t i o n  p o r t i o n  o f  o u r  d e c i s i o n .  See Opt imum Systems,  
I n c . ,  5 b  Comp. G e n .  9 3 4  ( 1 9 7 7 ) ,  77-L CPD 11 1 6 5 ;  P l a n n i n g  
Research C o r p o r a t i o n  P u b l i c  N a n a g e m e n t  Services  I n c . ,  55 
C o m p .  G e n .  9 1 1  ( 1 ! 9 7 b ) ,  76-1 CPIj '11 2 0 2 .  

AS n o t e a  above,  DAH 9 3 - 4 0 5 ( a )  s t a t e s  t h a t  t n e  maximum 
fee (base  f ee  p l u s  awara f e e )  o n  c o s t - p l u s - a w a r d - f e e  
c o n t r a c t s  s h a l l  n o t  e x c e e a  t h e  l i m i t a t i o n s  s t a t e d  i n  DAk 
5 3 - 4 0 5 . 6 ( ~ ) ( 2 ) ,  a s  foilows: 

'I. . . 10 U . S . C .  2 3 0 6 ( a )  p r o v i d e s  t h a t  i n  t n e  
case of a c o s t - p l u s - f i x e a - r e e  c o n t r a c t ,  t h e  
f ee  s n a l i  not e x c e e d  t e n  p e r c e n t  ( l u i s )  of t h e  
e s t i i n a t e a  cos t  of: t h e  c o n t r a c t ,  e x c l u s i v e  o f  
t h e  f e e ,  a s  d e t e r m i n e d  by t h e  S e c r e t a r y  
c o n c e r n e d  a t  t h e  time o f  e n t e r i n g  i n t o  s u c n  
c o n t r a c c  . . . . ' I  
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W e  s t a t e d  i n  C A C I :  

"AS indicated i n  DAK 5 3 - 4 0 5 . 6 ( ~ ) ( 2 ) ,  supra,  
the  estimated c o s t  i s  t o  be determined by the 
government a t  the time of en ter ing  i n t o  a 
c o n t r a c t .  T h i s  qovernment determination 
coula only be a o i e  by a p r i c e  o r  cos t  analy- 
s i s .  . . . ' I  

The Navy's bas ic  disagreement w i t h  our dec is ion  i n  
C A C I  concerns the  i n t e r p r e t a t i o n  of the  phrase "estimatea 
cos t  of t h e  c o n t r a c t , "  a s  usea i n  the  regula t ion .  Tne bavy 
a s s e r t s  t h a t  a "cos t  real ism est imate"  such a s  i t  used t o  
evaluate  CACI's and Bechte l ' s  proposals is separa te  and 
a i s t i n c t  frorn the  "estimated cos t"  f o r  which i t  has con- 
t r a c t e d  and which i t  used t o  aetermine the  award fee .  
The ivavy concluaes t h a t  i t  aeterminea the "estimatea cos t  
of the  con t r ac t "  when i t  accepted Bechte l ' s  proposal,  
incluaing proposea c o s t s ,  and t h a t  t h i s  was a matter w i t h i n  
the  havy's d i s c r e t i o n .  

The Navy's ac t ion  i n  t h i s  case ,  i . e . ,  executing a con- 
t r a c t  i n  an arilount t h a t  i s  $520,000 more than i t  expected 
performance t o  c o s t ,  was unusual. Indeed, i n  most cases 
the  estimated cos t  f o r  awara s e l e c t i o n  purposes would t3e 
the  same a s  o r  higher than t h e  estimated c o s t  spec i f ied  i n  
t h e  con t r ac t .  Consequently, we be l ieve  sucn a discrepancy 
betbeen proposal and agency-anticipated c o s t s  would ord i -  
n a r i l y  warrdnt reopening p r i c e  negot ia t ions .  

I n  our p r i o r  dec is ion ,  we i n t e r y r e t e a  UAA S 3 - 4 0 5 . 6  
( c ) ( 2 )  a s  requi r ing  the  same est imate  used fo r  award 
s e l e c t i o n  purposes t o  be used f o r  determining the  fee  
l i m i t a t i o n .  However, upon f u r t h e r  r e f l e c t i o n ,  we now agree 
t n a t  tne  havy has a va l id  p o i n t  ana t h a t  the  regula t ion  
m u s t  be in t e rp re t ed  such t h a t  the  con t ro l l i ng  f igu re  fo r  
ca l cu la t ing  an award f ee  should be t h a t  ob jec t ive  estimated 
c o s t  f i g u r e  spec i f i ed  i n  t h e  con t r ac t .  I n  t h i s  case,  t h i s  
amount appears t o  be bona f i d e  as  C A C I ' s  intended estimated 
cos t  of the  c o n t r a c t ;  t he re  i s  no ind ica t ion  here t h a t  t h i s  
hiyher es t imatea c o s t  was intenaed s o l e l y  t o  j u s t i f y  a fee  
i n  excess of what would otherwise be t h e  fee  l imi t a t ion .  
O u r  o r i g i n a l  recommendation, a s  t h e  Navy po in t s  ou t ,  would 
r equ i r e  the agency u n i l a t e r a l l y  t o  s e t  the  con t r ac t  p r i c e ,  
which i t  l e g a l l y  could not cio. Here, without f u r t h e r  
nego t i a t ions ,  the  havy could only have accepted t h e  best  

-- 
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a n d  f i n a l  p r i ce  proposea by B e c h t e l .  T h i s  "es t imated cos t"  
is t h e n  t n e  maximum a m o u n t  t h a t  w i l l  be f u n d e d ,  a n d  a n  
award f e e  t h a t  does n o t  e x c e e d  1 U  p e r c e n t  of tnls a m o u n t  
does n o t  v i o l a t e  DAH S 3 - 4 0 5 . 6 ( ~ ) ( 2 ) .  T h i s  is  so e v e n  i f  
t h i s  estlinatea cos t  u l t i m a t e l y  t u r n s  o u t  t o  b e  e r r o n e o u s l y  
l o w ,  so  t h a t  a c t u a l  f e e  e a r n e d  may e x c e e d  t e n  p e r c e n t  of 
t h e  a c t u a l  costs i n c u r r e d .  

To t n e  e x t e n t  i n a i c a t e d ,  w e  m o d i f y  o u r  p r i o r  deci-  
s i o n .  

I J Y  2 L j !  
Comptroller G e n e r a l  
ot t h e  U n i t e d  S t a t e s  
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