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Agency may p r o p e r l y  re jec t  a b i d  based  
o n  a f i n d i n g  t h a t  t h e  b i d d e r ’ s  i n d i v i d u a l  
s u r e t i e s  o n  a b i d  bond a r e  u n a c c e p t a b l e  
b e c a u s e  t h e y  f a i l e d  t o  d i s c l o s e  o u t s t a n d i n g  
o b l i g a t i o n s  on t h e i r  A f f i d a v i t s  of  I n d i v i d u a l  
S u r e t y .  

S i n g l e t o n  C o n t r a c t i n g  Corp. p r o t e s t s  t h e  r e j ec t ion  of  
i t s  b i d  under  i n v i t a t i o n  f o r  b i d s  ( I F B )  No. N62467-83-B- 
4210, i s s u e d  by t h e  Naval  F a c i l i t i e s  E n g i n e e r i n g  Command. 
T h e  s o l i c i t a t i o n ,  a 1 0 0  p e r c e n t  s m a l l  b u s i n e s s  se t  a s i d e ,  
cove red  r e p l a c e m e n t  of a roof a t  t h e  Marine Corps  A i r  
S t a t i o n  i n  B e a u f o r t ,  Sou th  C a r o l i n a .  

B e f o r e  t h e  August  14, 1984 b i d  o p e n i n g ,  S i n g l e t o n  
lowered  i t s  b i d  from $500,000 t o  $136,530 by t i m e l y  
t e l e g r a p h i c  m o d i f i c a t i o n .  When t h e  low b i d d e r  was found 
n o n r e s p o n s i v e  b e c a u s e  i t  had q u a l i f i e d  i t s  b i d ,  S i n g l e t o n ,  
a s  second-low,  appea red  t o  be n e x t  i n  l i n e  f o r  award. The 
Navy, h o w e v e r ,  r e jec ted  S i n g l e t o n ’ s  b i d  on g r o u n d s  t h a t  t h e  
b i d  bond s u b m i t t e d  w i t h  i t  was d e f i c i e n t .  S i n g l e t o n  
c h a l l e n g e s  t h i s  d e c e r m i n a t i o n  and t h e  Navy’s  s u b s e q u e n t  
award of a $138,641 c o n t r a c t  t o  M a r s h a l l  Roofing Company. 

We deny t h e  p r o t e s t .  

Under  t h e  IFB, b i d d e r s  were r e q u i r e d  t o  s u b m i t  b i d  
bonds equal  t o  20 percent  of t h e i r  b i d  p r i c e s .  Because 
S i n g l e t o n  was bonded by i n d i v i d u a l  r a t h e r  t h a n  c o r p o r a t e  
sure t ies ,  a comple ted  A f f i d a v i t  of I n d i v i d u a l  S u r e t y  
( S t a n d a r d  Form 2 8 )  f o r  each  of i t s  two i n d i v i d u a l  s u r e t i e s  
a l so  was r e q u i r e d .  

Item 10 of t h e  A f f i d a v i t  r e q u i r e d  t h e  i n d i v i d u a l  
s u r e t i e s  t o  d i s c l o s e  a l l  o t h e r  bonds on w h i c h  t h e y  were 
l i s t e d  as  s u r e t i e s  a t  t h e  time t h e y  e x e c u t e d  t h e  b i d  bond 
f o r  S i n g l e t o n .  T h e  s u r e t i e s  d i sc losed  t h a t  each  a l s o  was 
s e r v i n g  a s  a s u r e t y  o n  a b i d  bond i n  t h e  a m o u n t  of $52,400, 
i s s u e d  i n  connection w i t h  I F B  No. N62467-83-B-2467. A f t e r  
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b i d  o p e n i n g ,  t h e  c o n t r a c t i n g  o f f i c e r  d i s c o v e r e d  t h a t  e a c h  
of S i n g l e t o n ' s  i n d i v i d u a l  s u r e t i e s  h a d  p l e d g e d  t h e  same 
a s s e t s  a g a i n s t  p a y m e n t  a n d  p e r f o r m a n c e  b o n d s  t o t a l i n g  
$ 1 3 3 , 6 7 8 . 5 0  o n  a n o t h e r  c o n t r a c t ,  N62467-83-C-3016, b e i n g  
a d m i n i s t e r e d  by  t h e  same p r o c u r i n g  a c t i v i t y ,  i . e . ,  t h e  
S o u t h e r n  D i v i s i o n  of t h e  N a v a l  F a c i l i t i e s  E n g i n e e r i n g  
Command. I n  a d d i t i o n ,  i t  a p p e a r e d  t h a t  t h e  s u r e t i e s  had  
f a i l e d  t o  l i s t  o u t s t a n d i n g  o b l i g a t i o n s  i n  c o n n e c t i o n  w i t h  
S t i l l  a n o t h e r  p r o c u r e m e n t . l /  - 

T h e  c o n t r a c t i n g  o f f i c e r ,  by l e t t e r  d a t e d  S e p t e m b e r  2 0 ,  
1 9 8 4 ,  a d v i s e d  S i n g l e t o n  t h a t  i t s  b i d  h a d  b e e n  r e j e c t e d  a s  
" n o n r e s p o n s i v e , "  based  o n  h i s  d e t e r m i n a t i o n  t h a t  t h e  
i n d i v i d u a l  s u r e t i e s  had " f a l s i f y i n g "  s t a t e m e n t s  o n  t h e i r  
A f f i d a v i t s  of I n d i v i d u a l  S u r e t y .  

S i n g l e t o n  c o n t e n d s  t h a t  i t s  s u r e t i e s  d i d  n o t  d isclose 
t h e  p a y m e n t  a n d  p e r f o r m a n c e  b o n d s  d e s c r i b e d  a b o v e  b e c a u s e  
t h e  c o n t r a c t  t h a t  t h e y  s e c u r e d  had b e e n  f u l l y  completed, 
a c c e p t e d ,  a n d  p a i d  f o r  by  t h e  Navy more t h a n  2 m o n t h s  
before  b i d  o p e n i n g .  S i n g l e t o n  a l s o  c o n t e n d s  t h a t  t h e  
a g e n c y  s h o u l d  h a v e  requested t h e  s u r e t i e s  t o  f u r n i s h  
a d d i t i o n a l  i n f o r m a t i o n ,  a s  p r o v i d e d  f o r  i n  item No. 4 ( b )  
o n  t h e  r e v e r s e  s i d e  o f  t h e  b i d  b o n d ,  w h i c h  s t a t e s  t h a t  
" s u r e t i e s  may be r e q u i r e d  t o  f u r n i s h  a d d i t i o n a l  s u b s t a n -  
t i a t i n g  i n f o r m a t i o n  c o n c e r n i n g  t h e i r  a s s e t s  a n d  f i n a n c i a l  
c a p a b i l i t y  a s  t h e  g o v e r n m e n t  may r e q u i r e . "  

We h a v e  h e l d  t h a t  a c o n t r a c t i n g  a g e n c y  may c o n s i d e r  
t h e  f a i l u r e  of a n  i n d i v i d u a l  s u r e t y  t o  d i sc lose  o u t s t a n d i n g  
bond o b l i g a t i o n s  as  a f a c t o r  i n  d e t e r m i n i n g  t h e  r e s p o n s i -  
b i l i t y  o f - t h e  b i d d e r .  D a n ' s  J a n i t o r i a l  S e r v i c e ,  In;., 61 
Comp. Gen .  a t  594 ( 1 9 8 2 ) ,  82-2  C P D  11 217 a t  3 .  A s u r e t y  
m u s t  d i s c l o s e  a l l  o the r  bond  o b l i g a t i o n s  u n d e r  i t em 10 o f  
t h e  A f f i d a v i t ,  r e g a r d l e s s  of t h e  a c t u a l  r i s k  o f  l i a b i l i t y  

~~ 

- l /  S h o r t l y  a f t e r  s u b m i s s i o n  of t h e  b i d  i n  t h i s  case ,  
S i n g l e t o n  r e s p o n d e d  t o  I F B  N o .  N62467-84-B-0128,  c o v e r i n g  
m i s c e l l a n e o u s  r e p a i r s  a t  t h e  N a v a l  R e s e r v e  C e n t e r ,  G a d s d e n ,  
Alabama. T h e  Navy re jec ted  t h a t  b i d ,  w h i c h  was s e c u r e d  by  
a b i d  bond w i t h  t h e  same i n d i v i d u a l  s u r e t i e s ,  because  t h e  
s u r e t i e s  f a i l e d  t o  d i sc lose  t h e  b i d  bond i n v o l v e d  he re .  
- See B-216750,  closed w i t h o u t  a c t i o n  J a n u a r y  1 7 ,  1 9 8 5 .  
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on those o b l i g a t i o n s ,  t o  enable  t h e  con t r ac t ing  o f f i c e r  t o  
make an informed de termina t ion  concerning the  s u r e t y ' s  
f i n a n c i a l  soundness. Id. Since  Item 10 of the A f f i d a v i t  
provides  space f o r  t h e  s u r e t y  t o  l i s t  " a l l  o t h e r  bonds on 
which [ h e  i s ]  s u r e t y , "  w e  b e l i e v e  t h a t  t h e  duty of the 
ind iv idua l  s u r e t y  t o  d i s c l o s e  a l l  such o b l i g a t i o n s ,  without 
except ion ,  i s  c l e a r .  

Here, the  Navy adv i ses  u s  t h a t  t h e  c o n t r a c t  secured by 
the undisclosed payment and performance bonds contained a 
1-year warranty which r u n s  from June 1984 t o  J u n e  1985. A S  
ind ica ted  on t h e  Performance Bond (Standard Form 2 5 ) ,  the 
s u r e t y  remains o b l i g a t e d  d u r i n g  the  l i f e  of any guarantee  
requi red  under t h e  c o n t r a c t .  Therefore ,  t h e  performance 
bond was an outs tanding  o b l i g a t i o n  when S i n g l e t o n ' s  
s u r e t i e s  executed the  b i d  bond i n  t h i s  c a se ,  and should 
have been d i s c l o s e d .  

The Navy a l s o  advises  u s  t h a t  i t  d id  not make f i n a l  
payment on t h e  c o n t r a c t  secured by the undisclosed payment 
and performance bonds u n t i l  October 3 ,  1984. Although 
Single ton  contends t h a t  t h e  Navy made f i n a l  payment i n  
June 1984, the  only evidence on t h i s  i s s u e  is  t h e  
c o n f l i c t i n g  s t a t emen t s  of S ingle ton  and the  Navy. 
S ingle ton  t h e r e f o r e  has not met i t s  burden of affirma- 
t i v e l y  proving i t s  case.  - See Daniels  Manufacturing Corp., 
B-215985, Nov. 2 ,  1984, 84-2  CPD 11 490 .  Moreover, t h e  
Payment Bond (Standard Form 25-A) s t a t e s  t h a t  t h e  s u r e t y  
remains o b l i g a t e d  under t h a t  bond u n t i l  the  c o n t r a c t o r  
makes payment t o  a l l  persons fu rn i sh ing  l a b o r  and/or 
m a t e r i a l s  under t h e  c o n t r a c t .  Since the  Navy had not made 
f i n a l  payment on t h i s  o t h e r  c o n t r a c t  a t  t he  time Single ton  
submitted the  b i d  bond i n  q u e s t i o n ,  we be l i eve  i t  was 
reasonable  f o r  t h e  c o n t r a c t i n g  o f f i c e r  t o  assume t h a t  t h e  
payment bond a l s o  was an outs tanding  o b l i g a t i o n  of t h e  
i nd iv idua l  s u r e t i e s .  See a l s o  Federal  Acquis i t ion  
Regulat ion,  4 8  C . F . R .  S S  53.301-25 and - 25A (1984)  
(Standard Forms 25 and 25A). 

F i n a l l y ,  t h e  agency, i n  i t s  r e p o r t  t o  t h i s  Of f i ce ,  
concedes t h a t  S i n g l e t o n ' s  b i d  should not have been r e j e c t e d  
a s  nonresponsive.  However, t h e  Navy argues t h a t  a non- 
r e s p o n s i b i l i t y  de te rmina t ion  was appropr i a t e ,  based upon 
our dec i s ion  i n  Dan's J a n i t o r i a l  Se rv ice ,  Inc .  Moreover, 
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since a nonresponsiblity determination based on unaccept- 
ability of an individual surety need not be referred to the 
Small Business Administration under our decision in Clear 
Thru Maintenance, Inc., 6 1  Comp. Gen. 4 5 6  ( 1 9 8 2 ) ,  82-1 CPD 
11 5 8 1 ,  the Navy contends that the distinction between 
nonresponsiveness and nonresponsibility has no bearing on 
the merits of this protest. We agree. 

The protest is denied. 

h a n k  
General Counsel 
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