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1 .  Even though solicitation evaluation 
criteria could have Seen better 
written, the contracting agency did not 
act improperly where it used an annual 
basis for evaluating cost, because the 
solicitation stated that offers would 
be so evaluated and the selection made 
meets government's needs. 

2 .  

3 .  

Estimate of overtime usage developed 
for purpose of evaluating cost of com- 
peting offers could be revised without 
advising offerors of the change, and 
without allowing them to amend their 
proposals, because the estimate was not 
stated in the solicitation and offerors 
were neither aware of nor entitled to 
rely on the original, defective esti- 
mate. 

Whether an awardee under a contract to 
lease real property will be able to 
deliver title and occupancy of the pre- 
mises is a matter of responsibility 
that GAO will not consider absent evi- 
dence of possible fraud by contractlng 
officials or the existence of defini- 
tive responsibility criteria in the 
solicitation. 

Bullock Associates Architects, Planners,Inc. 
protests the award of a lease to Magnolia-Boyd Corpora- 
tion under Veterans Administration (VA) solicitation for 
offers ( S F O )  VAC083-210 for outpatient clinic space in 
Pensacola, Florida. According to Bullock, VA's decision 
is the result of an improper application of the SFO 
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eva lua t ion  c r i t e r i a .  Bullock a s s e r t s  t h a t  i t s  proposal  i s  
b o t h  the l e a s t  c o s t l y  and most f avorab le  t o  t h e  government. 
Fu r the r ,  Bullock charges t h a t  Magnolia-Boyd's proposal  i s  a 
n u l l i t y  because,  Bullock s a y s ,  Magnolia-Boyd does not have 
t i t l e  t o  the  proper ty  o f f e r e d .  We d e n y  the  p r o t e s t .  

Subsequent t o  f i l i n g  t h i s  p r o t e s t ,  Bullock f i l e d  
s u i t  i n  t h e  United S t a t e s  D i s t r i c t  Court f o r  the  Dis t r ic t  of 
Columbia. We consider  the p r o t e s t  i n  l i g h t  of t h e  
i n d i c a t i o n  i n  a January 4 ,  1985 o r d e r ,  t r ansmi t t ed  t o  our 
Of f i ce  by the  p r o t e s t e r  on February 1 5 ,  t h a t  t h e  cour t  
d e s i r e s  our opinion i n  t h i s  m a t t e r . l /  - See, e.g., 
App l i ca to r s ,  Inc . ,  B-215035, June 2T, 1984, 84-1 CPD 11 656. 

T h i s  procurement was t h e  s u b j e c t  of our d e c i s i o n ,  
Magnolia-Boyd Corporat ion,  e t  a l . ;  B-214716 e t  a l . ,  O c t .  5 ,  
1984, 84-2 C P D  11 388, where we sus t a ined  a p r o t e s t  f i l e d  by 
Magnolia-Boyd of the  proposed award of a l e a s e  t o  Bullock. 
Magnolia-Boyd contended t h a t  an i n i t i a l  VA s e l e c t i o n  of 
Bullock was improper because VA had not appl ied  t h e  SFO 
eva lua t ion  c r i t e r i a  p rope r ly  and had i n c o r r e c t l y  evaluated 
t o t a l  r e n t a l  p r i c e .  We sus t a ined  t h a t  f i r m ' s  p r o t e s t  
because we concluded t h a t  VA had improperly considered 
c e r t a i n  overt ime charges.  Had these  charges been considered 
c o r r e c t l y ,  we found, VA would have concluded t h a t  Magnolia- 
Boyd submitted t h e  lowest c o s t  o f f e r  and t h a t  Magnolia-Boyd 
was i n  l i n e  f o r  award. We recommended t h a t  VA c o r r e c t  i t s  
eva lua t ion  of proposa ls  and make an a p p r o p r i a t e  award.2/ - 

- l /  I n  a d d i t i o n  t o  a copy of the  c o u r t ' s  o r d e r ,  Bullock 
forwarded a l i s t  of 35 enumerated q u e s t i o n s ,  t h e  answers t o  
which Bullock suggested would be of i n t e r e s t  t o  the  cour t .  
There is no i n d i c a t i o n  i n  t he  c o u r t ' s  o rde r  t h a t  t h i s  is t h e  
c o u r t ' s  d e s i r e ,  o r  t h a t  the  cour t  i s  even aware of Bul lock ' s  
l i s t ,  and we, t h e r e f o r e ,  d e c l i n e  t o  respond t o  t h e  ques t ions  
Bullock posed. 

- 2/ Concerning B u l l o c k ' s  r o l e  i n  t h e  p r i o r  ca se ,  we po in t  
ou t  t h a t  Bullock was expres s ly  i n v i t e d  by our Of f i ce  t o  
respond t o  t h e  agency r e p o r t  and t o  a t t end  the  conference 
conducted i n  t h a t  ca se .  Bullock e l e c t e d  not to  p a r t i c i -  
p a t e .  For t h a t  reason,  Bullock is n o t  a p a r t y  e n t i t l e d  
t o  r eques t  r econs ide ra t ion  of our dec i s ion  under 4 C.F.R. 
S 21.9  (1984) .  We have considered Bu l lock ' s  p re sen t  p r o t e s t  
i n s o f a r  a s  i t  cha l lenges  V A ' s  a c t i o n s  subsequent t o  our  p r i o r  
d e c i s i o n ,  b u t  we s tand  on our  p r i o r  d e c i s i o n  t o  the  e x t e n t  
Bullock may be i n d i r e c t l y  seeking i t s  r econs ide ra t ion .  
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As i n d i c a t e d  i n  our p r i o r  d e c i s i o n ,  V A  e v a l u a t e d  o f f e r s  
by t a k i n g  f o u r  cost  f a c t o r s  i n t o  accoun t :  

1 .  R e n t :  

2 .  T h e  cost of s e r v i c e s  i n c l u d e d  i n  r e n t  
b u t  s u b j e c t  to  an a n n u a l  a d j u s t m e n t  based 
on t h e  consumer p r i c e  index:  

3 .  T h e  cost of government  p r o v i d e d  
s e r v i c e s :  and 

4 .  T h e  cost of any lump-sum payment f o r  
p r e p a r i n g  t h e  p r e m i s e s  f o r  occupancy .  

VA c a l c u l a t e d  t h e  p r e s e n t  v a l u e  of these costs  on t h e  b a s i s  
of a n n u a l  c o s t  p e r  s q u a r e  foot  o f  u s a b l e  s p a c e .  The method- 
o l o q y  for  d o i n g  so was s e t  o u t  i n  t h e  SFO and is e x p l a i n e d  
i n  o u r  p r i o r  dec i s ion .  

I n  t h e  c u r r e n t  p r o t e s t ,  P u l l o c k  c o n t e n d s  i t s  p r o p o s a l  
would have  been e v a l u a t e d  a s  low had VA a p p l i e d  t h e  d i s c o u n t  
f ac to r s  a s  d i s c u s s e d  i n  our  pr ior  d e c i s i o n .  B u l l o c k  c h a r g e s  
t h a t  VA i m p r o p e r l y  f a v o r e d  Magnolia-Boyd by o v e r s t a t i n g  t h e  
gove rnmen t ' s  cost  of p r o v i d i n g  s e r v i c e s  and u t i l i t i e s  
cha rged  t o  B u l l o c k  and t h a t  VA i m p r o p e r l y  reduced  t h e  amount 
of o v e r t i m e  usage  assumed i n  a c c o u n t i n g  f o r  o f f - h o u r s  
c h a r g e s  fo r  h e a t i n g  and a i r  c o n d i t i o n i n g  of t h e  b u i l d i n g .  
B u l l o c k  a l s o  a r g u e s  t h a t  i t s  p r o p o s a l  s h o u l d  have  been 
s e l e c t e d  b e c a u s e  i t  was otherwise more advan tageous  to  t h e  
government  t h a n  was Magnolia-Boyd's p r o p o s a l .  

W e  d i s a g r e e .  

B u l l o c k ' s  f i r s t  l i n e  of a rgument ,  t h a t  VA d i s r e g a r d e d  
our  dec i s ion  i n  r e e v a l u a t i n g  o f f e r s ,  f o c u s e s  on f o o t n o t e  2 
of o u r  d e c i s i o n .  I n  t h e  body of t h a t  d e c i s i o n ,  w e  s t a t e d  
t h a t  we c a l c u l a t e d  t h e  p r e s e n t  v a l u e  of payments  o n  an 
a n n u a l  b a s i s  b e c a u s e ,  a s  t h e  dec is ion  i n d i c a t e s ,  w e  con- 
s t r u e d  t h e  SFO a s  p r o v i d i n g  for  s u c h  an e v a l u a t i o n .  I n  
foo tnote  2 ,  w e  o b s e r v e d  t h a t  t h e  SFO p r i c e  e v a l u a t i o n  c l a u s e  
was i n c o n s i s t e n t  w i t h  t h e  SFO p r o v i s i o n s  c o n c e r n i n g  t h e  
payment of r e n t  b e c a u s e  r en t  was d u e  o n  a month ly  bas i s .  

B u l l o c k  m a i n t a i n s  t h a t  TrA s h o u l d  have r e e v a l u a t e d  
o f f e r s  by u s i n g  d i s c o u n t  f a c t o r s  based  o n  month ly  
payments.  W e  t h i n k ,  however ,  t h a t  VA a c t e d  p r o p e r l y  i n  
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u s i n g  t h e  a n n u a l  b a s i s  a n d  t h a t  o u r  r e a s o n s  f o r  r e j e c t i n g  
t h e  m o n t h l y  b a s i s  approach i n  o u r  o r i g i n a l  d e c i s i o n  r e m a i n  
s o u n d .  I t  is  w e l l  s e t t l e d  t h a t  o f f e r s  m u s t  be e v a l u a t e d  o n  
t h e  b a s i s  s t a t e d  i n  t h e  s o l i c i t a t i o n .  E v e r h a r t  A p p r a i s a l ,  
I n c . ,  B-213369, May 1 ,  1984, 84-2 CPD qI 485. I n  t h i s  - 
i n s t a n c e ,  t h e  SFO c l e a r l y  p r o v i d e d  t h a t  r e n t  w o u l d  be 
d i s c o u n t e d  o n  a n  a n n u a l  b a s i s ,  M a g n o l i a - B o y d ' s  s e l e c t i o n  
w i l l  meet V A ' s  n e e d s  a n d ,  a s  w e  o b s e r v e d  i n  o u r  p r i o r  
d e c i s i o n ,  t h e  time f o r  p r o t e s t i n g  t h e  a p p a r e n t  d i s c r e p a n c y  
b e t w e e n  t h e  SFO e v a l u a t i o n  a n d  p a y m e n t  p r o v i s i o n  had  l o n g  
s i n c e  p a s s e d . 3 /  - 

C o n c e r n i n g  B u l l o c k ' s  c o n t e n t i o n  t h a t  VA o v e r s t a t e d  t h e  
g o v e r n m e n t ' s  cost  of p r o v i d i n g  s e r v i c e s  a n d  u t i l i t i e s  f o r  
t h e  p r o p e r t y  i t  proposed, we p o i n t  o u t  t h a t  VA e v a l u a t e d  
those cos t s  b y  u s i n g  d a t a  B u l l o c k  s u b m i t t e d  w i t h  i t s  o f f e r .  
B u l l o c k  c a n n o t  f a u l t  VA f o r  i t s  own e r rors  i f  VA was u n a w a r e  
of t h e m ;  moreover, i f  B u l l o c k ' s  cos t  d a t a  was o v e r s t a t e d ,  
B u l l o c k  h a s  n o t  e x p l a i n e d  w h e r e  t h e  e r ro r  is. 

L i k e w i s e ,  B u l l o c k  h a s  n o t  e x p l a i n e d  why i t  b e l i e v e s  
V A ' s  a c t i o n  i n  r e d u c i n g  i t s  e s t i m a t e  of overtime u s a g e  was 
improper. B u l l o c k  o n l y  s a y s  i t  was i n j u r e d  b e c a u s e ,  h a d  i t  
known of t h e  r e d u c e d  r e q u i r e m e n t ,  i t  m i g h t  h a v e  r e d u c e d  i t s  
p r i ces  o n  o t h e r  i tems. 

W e  agree w i t h  B u l l o c k  t h a t ,  had  t h e  SFO i n d i c a t e d  t h a t  
VA w o u l d  c a l c u l a t e  overtime c h a r g e s  o n  t h e  b a s i s  of 10 h o u r s  
pe r  week, VA c o u l d  n o t  h a v e  r e d u c e d  t h e  n u m b e r  o f  h o u r s  o n  
w h i c h  i t  based i t s  c a l c u l a t i o n  w i t h o u t  a d v i s i n g  o f f e r o r s  of 
t h e  c h a n g e .  Everhart  A p p r a i s a l  S e r v i c e s ,  I n c . ,  s u p r a .  
H o w e v e r ,  t h e  SFO d i d  n o t  i n d i c a t e  t h e  n u m b e r  of h o u r s  VA 
w o u l d  u s e  a n d  there  is n o  i n d i c a t i o n  i n  t h e  record t h a t  
o f f e r o r s  were aware of t h e  o r i g i n a l  e s t i m a t e .  

I n  t h e  c i r c u m s t a n c e s ,  n o  o f f e r o r  h a d  a n y  r i g h t  t o  r e l y  
o n  t h e  o r i g i n a l  1 0 - h o u r  f i g u r e ,  a n d  s i n c e  t h e  record i n d i -  
c a t e s  VA s u b s e q u e n t l y  d e t e r m i n e d  t h a t  10 h o u r s  p e r  week 

- 3/ W e  a l s o  n o t e d  i n  o u r  p r io r  d e c i s i o n  t h a t  t h e  d i f f e r e n c e  
b e t w e e n  d i s c o u n t i n g  o n  a n  a n n u a l  o r  m o n t h l y  b a s i s  appeared 
t o  h a v e  n o  s i g n i f i c a n t  impact o n  o u r  d e c i s i o n ,  a f a c t  w h i c h  
o u r  e x a m i n a t i o n  of V A ' s  r e v i s e d  p r i c i n g  i n d i c a t e s  is s t i l l  
t r u e .  
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exceeded i t s  need, w e  can see  no b a s i s  f o r  l e g a l  ob jec t ion  
t o  i t s  d e c i s i o n  t o  c o r r e c t  i t s  a n a l y s i s  so the  f i n a l  
eva lua t ion  would a c c u r a t e l y  r e f l e c t  i t s  a c t u a l  requi re -  
ments. 

We a l s o  r e j e c t  Bu l lock ' s  a s s e r t i o n  t h a t  i t s  o f f e r  
should have been accepted because i t  was t h e  most advan- 
tageous once t e c h n i c a l  cons ide ra t ions  a r e  taken i n t o  
account. As our  p r i o r  dec i s ion  i n d i c a t e s ,  t h e r e  appears  
t o  have b e e n  some confusion between o f f e r o r s  concerning 
the r o l e  t h a t  f a c t o r s  o t h e r  than p r i c e  would p lay  i n  the  
s e l e c t i o n  of an awardee. However, t h i s  confusion was 
l a r g e l y  resolved by VA i n  t h e  cover l e t t e r  t r ansmi t t ed  
w i t h  SFO, which reads:  

"AS s t a t e d  i n  the  s o l i c i t a t i o n ,  p r i c e  
per  ne t  square foo t  w i l l  be t h e  p r i -  
mary determining f a c t o r  i n  the  award of 
t h i s  l e a s e .  T h e  b a s i c  e f f e c t  of t he  
Award Fac to r s  w i l l  be t h a t  where o f f e r s  
a r e  received t h a t  a r e  s u b s t a n t i a l l y  
equal  i n  p r i c e ,  those  o f f e r s  w h i c h  
s a t i s f y  a l l  t h e  award f a c t o r s  w i l l  be 
favored over those t h a t  do not ."  

I n  Bu l lock ' s  p r o t e s t  submissions to  our  O f f i c e ,  t h e  
p r o t e s t e r  urges t h a t  t h i s  language removes a l l  doubt con- 
cerning t h e  eva lua t ion  of t e c h n i c a l  f a c t o r s ;  Bullock urges 
t h a t  i t  should r ece ive  t h e  c o n t r a c t  based on f a c t o r s  o t h e r  
than p r i c e  because, i t  s ays ,  the o f f e r s  rece ived  were sub- 
s t a n t i a l l y  equal  i n  p r i c e .  According t o  Bullock an i n  
camera examination of the  record by our  Of f i ce  s h o u l d  
confirm t h i s .  

. O u r  examination of t h e  r eco rd ,  however, does not 
support  Bu l lock ' s  p o s i t i o n .  O u r  o r i g i n a l  dec i s ion  was based 
on c a l c u l a t i o n s  t h a t  showed a r e l a t i v e l y  small  d i f f e r e n c e  i n  
t he  eva lua ted  p r i c e  of the  Magnolia-Boyd and Bullock propo- 
s a l s .  Upon reexamining the  d a t a ,  VA determined t h a t  i t s  
allowance f o r  overtime charges was excess ive  because i t  was 
based on an a l l o c a t i o n  of too many overtime hours. The 
e f f e c t  of V A ' s  r eeva lua t ion  of overt ime charges is an 
inc rease  of approximately $ 4 , 4 0 0  per  year  i n  t h e  evaluated 
p r i c e  d i f f e r e n t i a l  between t h e  Bullock and Magnolia-Boyd 
proposals .  I n  t h e  c i rcumstances,  we see  no b a s i s  f o r  
ques t ion ing  V A ' s  view, i m p l i c i t  i n  i t s  award d e c i s i o n ,  t h a t  
o f f e r s  were not s u b s t a n t i a l l y  equal  i n  p r i c e .  

- 5 -  
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Finally, Bullock contends that Magnolia-Boyd's proposal 
is null and void because Magnolia-Boyd lacks the legal right 
to possess and develop the parcel of land offered to VA. 
Bullock also contends that the contracting officer was 
required to reject the Magnolia-Boyd offer because that firm 
cannot meet the occupancy date established in the 
solicitation. 

Bullock has offered no evidence to support these 
assertions, which in any event, do not state a basis for 
protest. Whether an offeror will be able to deliver 
title and occupancy are matters concerning its ability to 
fulfill the obligations it offered to assume, and thus, 
raises concerns that go to that Eirm's responsibility. VA's 
decision to proceed with award to Magnolia-Boyd imports an 
affirmative determination of responsibility, based largely 
on business judgment, which our Office will not question 
absent evidence of possible fraud on the part of contracting 
officials, or the existence of definitive responsibility - 
criteria in the S F O .  Alan Scott Industries, et al., 
B-212703, et al., Sept. 25, 1984, 84-2 CPD ql 349. No such 
circumstances are present here. 

The protest is denied. 

K* 
C h o l Y i  General 
of the United States 
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