
3 - 2 1 8 2 0 3 . 2  DATE: !larch 2 1 ,  1985 
FILE: 

Siska Construction Company, 1nc.-- 
Request for Reconsideration MATTER OF: 

0 10 EST : 

1. 

2.  

3 .  

4 .  

5 .  

A protester has the burden of presenting 
sufficient evidence to establish its case. GAO 
does not conduct investigations to establish the 
validity of a protester's assertions. 

Prior decision is affirmed on request for 
reconsideration where protester has not shown 
that the dismissal of its protests resulted from 
an error of law or fact. 

standard representations and certifications in 
the bid form such as affiliation and parent 
company data and certificate of independent 
pricing concern bidder responsibility, not the 
responsiveness of the bid, and, therefore, may 
be supplied after bid opening. 

- 

Absence of corporate seal on bid does not render 
bid nonresponsive since evidence of the signer's 
authority to bind the company may be presented 
after bid opening. 

Bid bond is not invalid as a result of the 
absence of corporate seals of bidder and 
surety. Corporate seals may be furnished after 
bid oQening. In addition, validity of bid bond 
is not affected by time limitation on authority 
of surety's representative where it is 
undisputed that surety's representative had 
authority'to execute bid bond at the time the 
bond was executed. 

Siska Construction Company, Inc. (Siska), requests 
that we reconsider our decision in Siska Construction 

in which we dismissed Siska's protest of the rejection by 
the National Park Service, Department of the Interior, of 
Siska's bid under a small business set-aside procurement, 
for construction and renovation work at Lowell National 

? Company, Inc., B-217066, Feb. 5 ,  1985, 85-1 C.P.D. 11 - 
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i i q t i r i c s l  ? 2 r + ,  ~ a s ~ a c ~ u s ~ t t s .  A l 3 . 0 ,  ~ T I  ~ U T  ' 3 0 r ~ i ~ r l  5 ,  
1 9 9 5 ,  d e c i s i o n ,  d i s m i s s e d  S l s k a ' s  p r ~ t e s t  c o n c e r n i n g  t h e  
r s s o l i c i t a t i o n  f o r  t h e  c o n s t r u c t i o n  a n d  r e n o v a t L o n  p r o l e c t  
at L o w e l l  v a t i o n a l  P a r k ,  I n  a d d i t i o n  t o  i t s  r e q u e s t  f o r  
r e c o n s i d e r a t i o n ,  S i s k a  a l s o  p r o t e s t s  t h e  p r o p r i e t y  of 
t h e  awardee ' s  b i d .  award was made t o  T r u s t  C o n s t r u c t i o n  on 
F e b r u a r y  6 ,  1 9 8 5 ,  and S i s k a  t i m e l y  p r o t e s t e d .  

We a f f i r m  o u r  p r i o r  d e c i s i o n  and  d e n y  S i s k a ' s  p r o t e s t  

I n  o u r  e a r l i e r  d e c i s i o n ,  w e  d i s m i s s e d  a s  u n t i m e l y  

c o n c e r n i n g  t h e  awardee ' s  b i d ,  

S i s k a ' s  p r o t e s t  o f  t h e  r e j e c t i o n  o f  i t s  b i d  u n d e r  t h e  
o r i g i n a l  s o l i c i t a t i o n .  I n  a d d i t i o n ,  w e  d i s m i s s e d  a s  
u n t i m e l y  S i s k a ' s  p r o t e s t  of t h e  a g e n c y ' s  e x t e n s i o n  o f  t h e  
p e r i o d  for  r e c e i p t  o f  b i d s  u n d e r  t h e  r e a d v e r t i s e d  
p r o c u r e m e n t .  We a l s o  d i s m i s s e d  S i s k a ' s  o b j e c t i o n s  t o  b i d s  
r e c e i v e d  u n d e r  t h e  r e s o l i c i t a t i o n  where S i s k a  made un- 
s u p p o r t e d  g e n e r a l  a l l e g a t i o n s  r e g a r d i n g  t h e  s i z e  s t a t u s  
o f  some o f  t h e  o ther  b i d d e r s  a n d  t h e  r e c e i p t  o f  m u l t i p l e  
b i d s  f rom a l l e g e d l y  a f f i l i a t e d  b i d d e r s ,  w i t h o u t  i d e n t i f y i n g  
those f i r m s .  W e  s t a t e d  t h a t  w e  would n o t  c o n s i d e r  t h e  
merits o f  a. @rotest i n  w h i c h  t h e  p ro tes te r  d i d  n o t  i d e n t i f y  
w h i c h  b i d d e r s  were t h e  s u b j e c t  o f  i t s  a l l e g a t i o n s  and  t o  
w h i c h  each a l l e g a t i o n  p e r t a i n e d .  F u r t h e r m o r e ,  w e  s t a t e d  
t h a t ,  g e n e r a l l y ,  m u l t i p l e  b i d s  f rom more t h a n  o n e  commonly 
owned a n d / o r  c o n t r o l l e d  company a r e  n o t  i m p r o p e r  u n l e s s  
s u c h  b i d s  a r e  p r e j u d i c i a l  t o  t h e  i n t e r e s t s  of t h e  
g o v e r n m e n t  or o t h e r  b i d d e r s .  L a s t l y ,  w e  a d v i s e d  S i s k a  t h a t  
our  O f f i c e  d o e s  n o t  c o n s i d e r  s i z e  s t a t u s  p r o t e s t s  i n  v i e w  
of t h e  s t a t u t o r y  a u t h o r i t y  of t h e  smal l  B u s i n e s s  
A d m i n i s t r a t i o n  t o  m a k e  c o n c l u s i v e  d e t e r m i n a t i o n s  o n  s u c h  
matters.  

I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  S i s k a  a l l e g e s  t h a t  
a number of c i r c u m s t a n c e s  s u g g e s t  t h a t  we d i d  n o t  c o n s i d e r  
i t s  p r o t e s t s  o n  t h e  merits b e c a u s e  o f  p r e s s u r e  e x e r t e d  by  
t h e  c o n g r e s s m a n  who r e p r e s e n t s  t h e  c o n g r e s s i o n a l  d i s t r i c t  
w h i c h  i n c l u d e s  L o w e l l  N a t i o n a l  P a r k  and t h e  p l a c e  o f  
b u s i n e s s  of t h e  awardee. A l t h o u g h  t h e  c o n g r e s s m a n  d i d  
i n d i c a t e  t o  o u r  O f f i c e  h i s  i n t e r e s t  t h a t  t h e  p r o t e s t s  be 
r e s o l v e d  e x p e d i t i o u s l y ,  o u r  d e c i s i o n ,  of course,  was based 
s o l e l y  o n  o u r  e v a l u a t i o n  o f  t h e  l e g a l  merits o f  t h e  case 
f o l l o w i n g  a c a r e f u l  r e v i e w  o f  t h e  e n t i r e  w r i t t e n  record 
s u b m i t t e d  by  S i s k a  and  t h e  p r o c u r i n g  a g e n c y .  W e  d e t e r m i n e d  
t h a t  S i s k a ' s  p r o t e s t s  were p r o p e r l y  f o r  d i smis sa l  o n  t h e  
bas i s  o f  t h e  f a c t s  and  f o r  t h e  r e a s o n s  s e t  f o r t h  i n  o u r  
d e c i s i o n .  
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S l s k a  E 1 r s t  3ss2rt5 ll ]at 3 q  c33jectlv? c J n s l j s r 3 t l o n  9 f  
~ t s  p r q t e s t s  woulA have i n c l c l d e d  a n  i n v e s t i g a t i o n  i n t o  I t s  
a l l e g a t i o n s  a n d  a request t h a t  S l s k a  p r o v i d e  u s  w l t h  
a d d i t i o n a l  i n f o r n a t i o n  o r  c l a r i f i c a t i o n  i f  a n y  was needed .  
I t  is  w e l l  s s t a b l i s h e d ,  h o w e v e r ,  t h a t  i t  i s  t h e  p r o t e s t e r  
w h o  b e a r s  t h e  b u r d e n  of p r o v i n g  i t s  case. O u r  O f f i c e  does 
n o t  c o n d u c t  i n v e s t i g a t i o n s  f o r  t h e  p u r p o s e  o f  e s t a b l i s h i n g  
t h e  v a l i d i t y  of a p r o t e s t e r ' s  a s s e r t i o n s .  A-1 P u r e  Ice  
Company, B-215215, S e p t .  2 5 ,  1 9 8 4 ,  8 4 - 2  C.P.D. (1 357. 
M o r e o v e r ,  o u r  B i d  P ro te s t  P r o c e d u r e s  a f f o r d  a l l  p a r t i e s  
r e a s o n a b l e  n o t i c e  and a n  o p p o r t u n i t y  t o  be h e a r d .  O u r  
d e c i s i o n  was based on t h e  w r i t t e n  record w h i c h  i n c l u d e d  
S i s k a ' s  p r o t e s t  l e t t e r s  and  i t s  comments  o n  t h e  a g e n c y ' s  
r e p o r t .  

S i s k a  n e x t  s u g g e s t s  t h a t  w e  d i s m i s s e d  a s  u n t i m e l y  i t s  
p r o t e s t s  of t h e  r e j e c t i o n  o f  i t s  b i d  and  of t h e  e x t e n s i o n  
o f  t h e  p e r i o d  f o r  r e c e i p t  of b i d s  u n d e r  t h e  r e s o l i c i t a t i o n  
a s  a d e v i c e  t o  a v o i d  t h e  merits of these i s s u e s .  S i s k a  
c o n t e n d s  t h a t  i f  these p r o t e s t s  were i n  f a c t  u n t i m e l y ,  o u r  
O f f i c e  would h a v e  d i s m i s s e d  them " m o n t h s  ago." The 
u n t i m e l i n e s s  o f  S i s k a ' s  p r o t e s t s  was n o t  d e f i n i t e l y  - 
e s t a b l i s h e d  . u n t i l  o u r  o f f i c e  r e c e i v e d  t h e  a g e n c y ' s  r epor t  - 
o n  S i s k a ' s  p r o t e s t ,  S i s k a ' s  r e s p o n s e  to  t h a t  r epor t ,  and  a 
c o p y  o f  t h e  a g e n c y ' s  b i d d e r s  m a i l i n g  l i s t  u s e d  i n  t h e  
p r o c u r e m e n t .  A p r o p e r  d e t e r m i n a t i o n  of t h e  t i m e l i n e s s  
i s s u e  r e q u i r e d  our e x a m i n a t i o n  of t h a t  i n f o r m a t i o n .  Our 
d i s m i s s a l  of S i s k a ' s  p r o t e s t s  a s  u n t i m e l y  was based upon 
t h e  c h r o n o l o g y  o f  e v e n t s  a s  e s t a b l i s h e d  by  t h e  e n t i r e  
w r i t t e n  record. 

I n  t h i s  r e g a r d ,  o u r  B i d  P r o t e s t  P r o c e d u r e s  a p p l i c a b l e  
t o  t h i s  case r e q u i r e  t h a t  a r e q u e s t  f o r  r e c o n s i d e r a t i o n  
c o n t a i n  a d e t a i l e d  s t a t e m e n t  of t h e  f a c t u a l  and  l ega l  
g r o u n d s  upon w h i c h  r e v e r s a l  o r  m o d i f i c a t i o n  is  deemed 
w a r r a n t e d .  A r e q u e s t  m u s t  s p e c i f y  a n y  errors of law made 
or  i n f o r m a t i o n  n o t  p r e v i o u s l y  c o n s i d e r e d .  4 C.F.R. 
§ 2 1 . 9 ( a )  ( 1 9 8 4 ) .  I n  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  
S i s k a  h a s  n o t  p o i n t e d  o u t  a n y  e r rors  i n  our u n d e r s t a n d i n g  
of t h e  c h r o n o l o g y  of p e r t i n e n t  e v e n t s  wh ich  a f f e c t e d  t h e  
t i m e l i n e s s  of i t s  p r o t e s t s .  A l s o ,  S i s k a  h a s  n o t  p o i n t e d  
o u t  a n y  specific e r rors  of law i n  t h e  a p p l i c a t i o n  of o u r  
t i m e l i n e s s  r u l e s ,  c o n t a i n e d  i n  o u r  p u b l i s h e d  p r o c e d u r e s ,  to  
t h e  f a c t s  o f  t h i s  case. 

S i s k a  a l s o  h a s  objected to  o u r  d i s m i s s a l  a s  " u n t i m e l y "  
of i t s  p r o t e s t  a g a i n s t  t h e  b i d s  s u b m i t t e d  b y  other  b i d d e r s  
o n  t h e  b a s i s  t h a t  S i s k a  c a n n o t  b e  e x p e c t e d  " t o  f o r e t e l l  who 
t h e  b i d d e r s  m i g h t  be and  p r o t e s t  i n  a d v a n c e  o f  t h e i r  



subqitting a o i d . ' l  rhis LS 2 n i s s t a t a m e n t  J E  > U T  ? 3 l i l ~ r i g  
a n d  o f  t h e  E a c t s  o €  t h e  c a s e .  S i s k a ' s  Le t te r  a l l e g i n r j  t h a t  
o t h e r  b i d d e r s  clere i n e l i g i b l e  €o r  award because t h e y  were 
a f f i l i a t e d  o r  were n o t  s m a l l  b u s i n e s s  c o n c e r n s  w a s  d a t e d  2 
d a y s  a f t e r  b i d s  were o p e n e d  u n d e r  t h e  r e s o l i c i t a t i o n .  W e  
d i d  n o t  r e q u i r e  i t ,  a s  S i s k a  a l l e g e s ,  t o  "see i n t o  t h e  
f u t u r e . "  F u r t h e r m o r e ,  our  d i s m i s s a l  of t h i s  a s p e c t  o f  
S i s k a ' s  p r o t e s t  was n o t  based  o n  t i m e l i n e s s ,  b u t  o n  t h e  
f a c t  t h a t  S i s k a  d i d  n o t  i d e n t i f y  w h i c h  b i d d e r s  were t h e  
s u b j e c t  of i t s  a l l e g a t i o n s .  

A c c o r d i n g l y ,  o u r  p r i o r  d e c i s i o n  is a f f i r m e d ,  

I n  c o n j u n c t i o n  w i t h  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  
S i s k a  h a s  a l s o  r a i s e d  a number o f  ob jec t ions  c o n c e r n i n g  t h e  
p r o p r i e t y  o f  t h e  awardee ' s  b i d .  S i s k a  q u e s t i o n s  t h e  
a c c u r a c y  o f  t h e  C e r t i f i c a t i o n  o f  I n d e p e n d e n t  Pr ice  Deter- 
m i n a t i o n ,  = Federal  A c q u i s i t i o n  R e g u l a t i o n  ( F A R ) ,  48 
C . F . R .  S 52.203-2 (19841, and  t h e  s t a t e m e n t  c o n c e r n i n g  
P a r e n t  Company a n d  I d e n t i f y i n g  Data, - see FAR, 48 C.F.R.  
S 52.214-8, i n  t h e  awardee ' s  b i d ,  b e c a u s e  c e r t a i n  i n f o r m a -  
t i o n  a v a i l a b l e . t o  S i s k a  s u g g e s t s  t h a t  t h e  a w a r d e e  is - 
a f f i l i a t e d  w i t h -  a n o t h e r  f i r m .  S i s k a  a l l e g e s  t h a t  t h e  
awardee a n d  a n o t h e r  b i d d e r ,  Dev i  R e a l t y ,  o p e r a t e  f rom t h e  
same a d d r e s s ,  sha re  t h e  same t e l e p h o n e  number ,  and  t h a t  t h e  
p r e s i d e n t  o f  Dev i  i s  t h e  husband  o f  a vice p r e s i d e n t  o f  t h e  
awardee. T h e s e  f a c t s  d o  n o t  e s t a b l i s h  t h a t  t h e  C e r t i f i c a t e  
o f  I n d e p e n d e n t  Pr ice  D e t e r m i n a t i o n  was v i o l a t e d  or, t h a t  t h e  
awardee e r r o n e o u s l y  r e p r e s e n t e d  t h a t  i t  was n o t  "owned or  
c o n t r o l l e d "  by  a p a r e n t  company.  

- 

T h e  t y p e s  o f  r e p r e s e n t a t i o n s  a n d  c e r t i f i c a t i o n s  l i s t e d  
p e r t a i n  t o  t h e  b i d d e r ' s  r e s p o n s i b i l i t y  and  a r e  n o t  
n e c e s s a r y  t o  d e c i d e  whe the r -  t h e  b i d  is r e s p o n s i v e .  - See 
Mara thon  E n t e r p r i s e s ,  I n c . ,  8-213646, Dec. 14, 1983, 83-2 
C.P.D. 11 690, a n d  D e p e n d a b l e  J a n i t o r i a l  S e r v i c e  and  S u p p l y ,  
B-190956, Apr. 13, 1978, 78-1 C.P.D. 1 283. The f a i l u r e  o f  
a b i d d e r  to  complete s u c h  items may be corrected a f t e r  b i d  
o p e n i n g  a s  a m i n o r  i r r e g u l a r i t y .  - See D e p e n d a b l e  J a n i t o r i a l  
S e r v i c e  and  S u p p l y ,  8-190956, s u p r a ,  78-1 C.P.D.  11 283 
a t  3, and S o u t h e r n  P l a t e  Glass  Co., B-188872, Aug. 22, 
1977, 77-2 C.P.D. H 135. We n o t e  t h a t  t h e  p u r p o s e  o f  t h e  
C e r t i f i c a t i o n  o f  I n d e p e n d e n t  Pr ice  D e t e r m i n a t i o n  is  to  
a s s u r e  t h a t  b i d d e r s  d o  n o t  c o l l u d e  to  set  p r i c e s  o r  t o  
r e s t r i c t  c o m p e t i t i o n  by i n d u c i n g  o t h e r s  n o t  t o  b i d .  
P r o t i m e x  C o r p o r a t i o n ,  B-204821, Mar. 1 6 ,  1982, 82-1 C.P.D. 
11 247. W e  h a v e  s t a t e d  t h a t  e v i d e n c e  t h a t  t w o  b i d d e r s  h a v e  

I 



t h e  same S u s i n s s s  ~ d d r a s s  3rid qay 5 3 ~ ~ 3  corninon ,7ffic?rs and 
d i r e c t a r s  does n o t  e s t a 9 l i s h  t h a t  t h e  b i d d e r s  E a l s e l y  
c e r t i f i e d  i n  t h e i r  s i d s  t h a t  t h e i r  S i d  p r i c e s  were a r r i v e d  
st i n d e p e n d e n t l y .  - See A a r i d  Van L i n e s ,  I n c . ,  B-206080, 
Feb.  4, 1 9 8 2 ,  82-1 C.P.D. 11 9 2 .  I n  a n y  e v e n t ,  i t  is w i t h i n  
t h e  j u r i s d i c t i o n  o f  t h e  A t t o r n e y  G e n e r a l  and  t h e  f e d e r a l  
c o u r t s ,  n o t  ou r  O f f i c e ,  t o  d e t e r m i n e  w h e t h e r  a c r i m i n a l  
s t a t u t e  h a s  b e e n  v i o l a t e d .  A a r i d  Van L i n e s ,  I n c . ,  
B-206080, s u p r a .  

h a v e  been  a c c e p t e d  b e c a u s e  t h e  a w a r d e e ' s  c o r p o r a t e  s ea l  d i d  
n o t  a p p e a r  o n  t h e  C e r t i f i c a t e  o f  A u t h o r i t y  t o  s i g n  b i d s /  
p r o p o s a l s .  
seal w i t h  i t s  b i d  may be w a i v e d  or c u r e d  a s  a m i n o r  
i n f o r m a l i t y  s i n c e  t h e  d e c i s i o n s  o f  t h i s  O f f i c e  p r o v i d e  t h a t  
e v i d e n c e  of a n  a g e n t ' s  b i d d i n g  a u t h o r i t y  may be f u r n i s h e d  
a f t e r  b i d  o p e n i n g .  
p o r a t e d ,  B-180553, May 3 1 ,  1 9 7 4 ,  74-1 C.P.D. W 292. 

S i s k a  f u r t h e r  m a i n t a i n s  t h a t  t h e r e  were d e f e c t s  i n  t h e  
b i d  bond furn1 ,she .d  w i t h  t h e  a w a r d e e ' s  b i d  w h i c h  s h o u l d  h a v e  
l e d  to  t h e  .-b.id's ' . r e j e c t i o n .  
b i d  bond l a c k e d  t h e  c o r p o r a t e  sea ls  o f  t h e  a w a r d e e  and  t h e  
s u r e t y .  The f a i l u r e  t o  a f f i x  c o r p o r a t e  seals t o  t h e  b i d  
bond d o e s  n o t  r e n d e r  t h e  b i d  n o n r e s p o n s i v e  and  s u c h  s e a l s  
may b e  f u r n i s h e d  a f t e r  b i d  o p e n i n g .  
Exchange  Commiss ion ,  8 -184120 ,  J u l y  2 7 9 7 5 ,  75-2 C.P.D. 
11 9 ,  and  B-164453, J u l y  1 6 ,  1968.  L a s t ,  S i s k a  c o n t e n d s  
t h a t  t h e  b i d  bond w h i c h  was e x e c u t e d .  o n  November 28, 1 9 8 4 ,  
had e x p i r e d  p r i o r  to  t h e  c o n t r a c t  award  i n  F e b r u a r y  1985  
s i n c e  t h e  power  of a t t o r n e y  o f  t h e  s u r e t y ' s  a t t o r n e y - i n -  
f a c t  e x p i r e d  o n  December 3 1 ,  1984.  I t  is n o t  d i s p u t e d  t h a t  
t h e  s u r e t y ' s  a t t o r n e y - i n - f a c t  had a u t h o r i t y  t o  e x e c u t e  t h e  
b i d  bond o n  t h e  d a t e  i t  was e x e c u t e d .  The t e r m i n a t i o n  of 
t h e  a t t o r n e y - i n - f a c t ' s  a u t h o r i t y  s u b s e q u e n t  t o  t h e  execu-  
t i o n  o f  t h e  b i d  bond would n o t  a f f e c t  t h e  v a l i d i t y  of t h e  
b i d  bond s i n c e  t h e  r i g h t s  and  l i a b i l i t i e s  o f  t h e  p a r t i e s  
became f i x e d  upon t h e  e x e c u t i o n  o f  t h e  b i d  bond.  
B-178730, Nov. 6 r  1973.  The  b i d  bond p r o v i d e d  t h a t  t h e  
s u r e t y ' s  o b l i g a t i o n  u n d e r  t h e  b i d  bond would n o t  b e  
a f f e c t e d  b y  a n y  ex tens ion  o f  time f a r  a c c e p t a n c e  o f  t h e  
b i d  w h i c h  t h e  p r i n c i p a l  ( t h e  b i d d e r )  may g r a n t  t o  t h e  
g o v e r n m e n t .  

S i s k a  a l s o  a l l e g e s  t h a t  t h e  a w a r d e e ' s  b i d  s h o u l d  n o t  

The  f a i l u r e  of a b i d d e r  to  f u r n i s h  a c o r p o r a t e  

- S e e  E x c a v a t i o n  C o n s t r u c t i o n  Incor- 

F i r s t ,  S i s k a  -states t h a t  t h e  

S e e  S e c u r i t i e s  
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