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P r o t e s t e r  seeks s e c o n d  recons i d e r a  t i o n  of 
d i s m i s s a l  of u n t i m e l y  p r o t e s t  o n  t h e  b a s i s  
t h a t  i t s  f i r s t  r e q u e s t  €or r e c o n s i d e r a t i o n  
showed t h a t  i t  m i g h t  h a v e  b e e n  c o n s i d e r e d  
t i m e l y  had w e  b e e n  aware o f  p r o t e s t  t o  
a g e n c y .  P r i o r  d i s m i s s a l s  are a f f i r m e d  
b e c a u s e  i n i t i a l  r e c o n s i d e r a t i o n  r e q u e s t  con- 
t a i n i n g  a d d i t i o n a l  i n f o r m a t i o n  w a s  u n t i m e l y .  

P e n n e y ' s  G e m s t o n e s  ( P e n n e y '  s )  a g a i n  r e q u e s t s  t h e  
r e c o n s i d e r a t i o n  of o u r  d i s m i s s a l  o f  i t s  p r o t e s t  w i t h  r e g a r d  
t o  s o l i c i t a t i o n  No. DE-RP08-84NV10409 i s s u e d  by  t h e  D e p a r t -  
men t  o f  E n e r g y  ( D O E ) .  We a f f i r m  t h e  d i s m i s s a l .  

W e  i n i t i a l l y  d i s m i s s e d  P e n n e y ' s  p r o t e s t  on December 1 2 ,  
1 9 8 4 ,  b e c a u s e  i t s  p r o t e s t  was r e c e i v e d  i n  our  O f f i c e  o n  
November 3 0 ,  1 9 8 4 ,  more t h a n  6 w e e k s  a f t e r  DOE r e j e c t e d  
P e n n e y ' s  b i d  o n  O c t o b e r  17 .  P e n n e y ' s  G e m s t o n e s ,  8 -217253,  
Dec. 1 2 ,  1 9 8 4 ,  84-2 C.P.D. 11 661. S u b s e q u e n t l y ,  on  
J a n u a r y  1 6 ,  1 9 8 5 ,  w e  d i s m i s s e d  P e n n e y ' s  r e q u e s t  f o r  r e c o n -  
s i d e r a t i o n ,  r e c e i v e d  i n  o u r  O f f i c e  o n  J a n u a r y  1 5 ,  1 9 8 5 ,  
b e c a u s e  t h e  request was n o t  f i l e d  w i t h i n  1 0  w o r k i n g  d a y s  
a f t e r  t h e  b a s i s  o f  t h e  r e c o n s i d e r a t i o n  was known o r  s h o u l d  
h a v e  b e e n  known, - i .e.,  o u r  d e c i s i o n  of December 1 2 ,  1984 ,  
d i s m i s s i n g  P e n n e y ' s  p r o t e s t .  

I n  t h i s  s e c o n d  r e q u e s t  f o r  r e c o n s i d e r a t i o n ,  P e n n e y ' s  
p o i n t s  o u t  t h a t  its f i r s t  r e q u e s t  f o r  r e c o n s i d e r a t i o n  made 
c l ea r  t h a t  o n  October 25 ,  1 9 8 4 ,  i t  had p r o t e s t e d  t o  DOE t h e  
re ject ion of i ts  b i d  w i t h i n  1 0  w o r k i n g  d a y s  o f  Dop's  
October 17 a d v e r s e  a c t i o n .  P e n n e y ' s  f i r s t  r e q u e s t  €or 
r e c o n s i d e r a t i o n  a l s o  showed t h a t  o n  November 8 ,  1 9 8 4 ,  t h e  
DOE d e n i e d  P e n n e y ' s  p r o t e s t .  T h u s ,  P e n n e y ' s  argues t h a t  i t s  
p r o t e s t  t o  u s  o n  November 30 ,  1 9 8 4 ,  m i g h t  h a v e  b e e n  con- 
s i d e r e d  t i m e l y  f i l e d .  A c c o r d i n g l y ,  P e n n e y ' s  a s k s  t h a t  w e  
c o n s i d e r  t h e  merits o f  i t s  p r o t e s t .  
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I n  i t s  i n i t i a l  p r o t e s t  t o  o u r  O f f i c e ,  Penney ' s  d i d  not  
s h o w  t h a t  i t  had t i m e l y  f i l e d  a p r o t e s t  w i t h  DOE nor d i d  i t  
show t h e  d a t e  t h a t  DOE d e n i e d  i t s  p r o t e s t .  The record 
b e f o r e  u s  a t  t h a t  t i m e  o n l y  showed t h a t  P e n n e y ' s  b i d  had 
b e e n  re jec ted  by DOE o n  October 17, 1 9 8 4 ,  w h i c h  l e d  t o  o u r  
c o n c l u s i o n  t h a t  i t s  p r o t e s t  to our O f f i c e  o n  November 30, 
1 9 8 4 ,  was u n t i m e l y .  Had P e n n e y ' s  t i m e l y  r e q u e s t e d  
r e c o n s i d e r a t i o n  of o u r  d e c i s i o n  d i s m i s s i n g  i t s  p r o t e s t ,  w e  
would h a v e  a c c e p t e d  P e n n e y ' s  s ta tement  r e g a r d i n g  i t s  p r o t e s t  
t o  t h e  a g e n c y ,  t r e a t e d  t h e  p r o t e s t  a s  t i m e l y ,  and c o n s i d e r e d  
t h e  case o n  t h e  merits.  B e c a u s e  t h e  r e c o n s i d e r a t i o n  r e q u e s t  
was n o t  f i l e d  t i m e l y ,  h o w e v e r ,  w e  d i s m i s s e d  it. 

S i n c e  P e n n e y '  s pro te s t  i n i t i a l l y  was p r o p e r l y  d i s m i s s e d  
a s  u n t i m e l y ,  a n d  s i n c e  i t s  r e q u e s t  f o r  r e c o n s i d e r a t i o n  a l s o  
was u n t i m e l y ,  w e  a f f i r m  t h e  p r i o r  d i smis sa l s .  

I 

Aoting C o m p t r o l l e r  d*W G e n e r a l  

o f  t h e  U n i t e d  S ta tes  




